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United States Court of Appeals for the 
District of Columbia 


a 


District Court of the United States 
for the District of Columbia 


In Equity No. 53117 

Central Hanover Bank and Trust Company, a body cor¬ 
porate, and Frank Wolfe, Trustees, Plaintiffs, 

vs. 

Wardman Real Estate Properties, Inc., a body corporate, 

Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 In the Supreme Court of the District of Columbia 

Holding an Equity Court 
In Equity No. 53117 

Central Hanover Bank and Trust Company, a body cor¬ 
porate, 70 Broadway, New York, and Frank Wolfe, 
70 Broadway, New York, Trustees, Plaintiffs, 

vs. 

Wardman Real Estate Properties, Inc., a body corporate, 

Defendant. 


Memorandum 

July 14 1931 

Bill of Complaint for Foreclosure of Mortgage, etc.— 
filed. 
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Motion of W. Bissell Thomas and William B. O'Connell 
for an Allowance of Attorney’s Fees to he Paid from 
the Fund Now in the Hands of the Receiver 

Filed Mav 25 1939 
•> 

m • * 

Now come W. Bissell Thomas and William B. O'Con¬ 
nell, and move the Court for an allowance of attorney’s 
fees to be paid to them out of funds now in the hands of 
the receiver in this cause in accordance with their petition 
hereto attached and filed herewith. 

W. BISSELL THOMAS 
WILLIAM B. O’CONNELL 


2 Equity No. 53117 

Petition of If’. Bissell Thomas and William B. O’Connell 
for an Allowance as Attorney’s Fees for Services by 
Them Performed Residting in Benefit to All of the 
Holders of the First and Refunding Mortgage Gold 
Bonds of Ward man Real Estate Properties, Inc. 

Your petitioners respectfully show the Court: 

I 

On July 2, 1931, as the attorney of record of Leslie M. 
Shaw holding legal title as trustee to some of the First and 
Refunding Mortgage Gold Bonds of Wardman Real Estate 
Properties, Inc., your petitioner, William B. O’Connell, 
filed a bill in equity for receivership, foreclosure and relief 
of the real estate securing those bonds. Your petitioner, 
W. Bissell Thomas, although not appearing of record as 
an attorney at the time of the filing of the Shaw Complaint, 
had performed services in the preparation of the said Com¬ 
plaint and had been and was at the time acting as counsel 
for the plaintiff therein and continued so to do until he 
was appointed successor trustee on October 17, 1932, fol¬ 
lowing the death of the said Shaw. 

II 

As will appear on the face of the record of Equity No. 
53117, the Central Hanover Bank & Trust Company and 
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one Frank Wolfe, Trustees under the mortgage in- 

3 denture securing the bonds, filed their bill for fore¬ 
closure and receivership on July 14, 1932, after both 

the plaintiffs and defendants in their proceeding had been 
served with summons and had appeared in Court in the 
Shaw proceeding, and without notice to the plaintiff in 
the Shaw proceeding or his attorney, and without notify¬ 
ing the Honorable Justice to whom they applied in cham¬ 
bers for receivership, that a like prior proceeding was 
pending, procured the appointment of friendly receivers: 
the suit of the Central Hanover Bank & Trust Company 
was a collusive proceeding planned and brought because of 
the pendency of the Shaw action and in an endeavor to 
defraud all of the holders of the bonds aforementioned. 

III 

From and after the filing of the suit by the Central Han¬ 
over Bank & Trust Company and Wolfe and up to the 
present time, your petitioners have been diligent in fore¬ 
stalling the attempts of the Central Hanover Bank & Trust 
Company and Wolfe, trustees, and of a so-called bond¬ 
holders’ protective committee organized and maintained 
for the express purpose of defrauding the bondholders 
whom it was supposed to protect, and have consistently 
opposed all efforts on behalf of the parties to the suit in 
the Central Hanover Bank & Trust Company, the so-called 
bondholders’ protective committee and the bankers Halsey, 
Stuart & Company, to defraud any of the holders of the 
bonds or to deprive them of the rights accruing to them as 
such holders, and in this behalf petitioners respectfully 
refer the Court to the record in said Equity Cause No. 
53117, as well as to the record in the Shaw case, Equity 
Cause No. 53077. 

IV 

As will appear on the face of the record, certain bankers 
known as Halsey, Stuart & Company and Hambleton & 
Company had originally marketed the bonds and dominated 
all of the parties to the suit brought by the Central Han¬ 
over Bank and Trust Company and Wolfe, and also 

4 dominated the so-called bondholders’ protective com¬ 
mittee. After the sale of the mortgaged property in 
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Equity Cause No. 53117, a committee of the House of Rep¬ 
resentatives of the United States, duly appointed and em¬ 
powered to that end, investigated all of the matters con¬ 
nected with the original sale of the First and Refunding 
Mortgage Gold Bonds of Wardman Real Estate Proper¬ 
ties, Inc., and all of the steps that had been taken by the 
bankers, trustees, and those dominated by them, up to the 
month of May, 1935. In addition to investigating the Ward- 
man Bonds, the same Committee of the House of Repre¬ 
sentatives had investigated the issuance and foreclosure 
of many other bonds in various cities of the United States 
sold by Halsey, Stuart & Company, in which foreclosure 
and reorganization was, as in the present instance, con¬ 
trolled by said Halsey, Stuart & Company or those domi¬ 
nated and controlled by it. The Congressional Committee 
had in its employ one Albert G. Ingalls, an experienced 
and able investigator of financial matters, who had been 
employed in making investigations of various Halsey- 
Stuart foreclosures and who had been instructed by the 
Committee to make a special investigation of the Wardman 
matter. Mr. Ingalls, being on the stand as a witness be¬ 
fore the Committee on April 15, 1935, when the following 
proceedings took place: 

Mr. O’Malley. Do you think the set-up of the Wardman 
Park bears the same trade mark as other like operations of 
the Halsey, Stuart Co. elsewhere? 

Mr. Ingalls. Yes; somewhat. Somewhere along the line, 
though, they lost their grip. 

Mr. O’Malley. Where, if you know? 

Air. Ingalls. I do not know. We cannot tell exactly how 
it happened. They started in a typical and usual manner 
to reorganize the properties and keep their hands and 
fingers on them and to eventually own the properties if 
they are worth anything. That is the usual proceeding, 
but somewhere along the line, apparently, their foot 
slipped. 

Mr. O’Malley. Who owms this if it is completed? 

Mr. Ingalls. The bondholders. 

Mr. O’Malley. The board of directors? 

5' Mr. Ingalls. No; the bondholders through this 
voting-trust agreement that has been set up. These 
individuals all contend that they are in on this, through 
Halsey, Stuart & Co. 
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0 

The Chairman. They all were appointed, selected, or 
designated, by Halsey, Stuart & Co., were they not? 

Mr. Ingalls. Yes; indirectly and almost directly. We 
might say directly. 

The Chairman. Through the manipulations and machi¬ 
nations of Stanley, who used Mr. Obear and Mr. Glover 
and others to have these people or some of them act as 
trustees. Two of these men are of splendid reputation and 
they were selected through the influence of Mr. Stanley to 
act for the house of Halsey, Stuart & Co. 

Mr. Ingalls. A little while ago vou asked me how or 
why they lost their grip. I will say that Mr. Stanley was 
indicted in Milwaukee in connection with this Wardman 
matter. 

Mr. Culkin. Was he acting here at that time ? 

Mr. Ingalls. Yes. From then onward it appears they 
tried to get away from this and rather wash their hands of 
it, certainly as much as they could. 

(Page 1478, Part 3, Public Hearings before the Select 
Committee on Investigation of Real Estate Bondholders’ 
Reorganizations, House of Representatives, 74th Congress, 
1st Session). 

The indictment of Stanlev referred to above was in con- 
nection with other bonds of the Wardman Company which 
Halsey, Stuart & Company and the original parties to the 
Equity proceeding No. 53117 were seeking to enhance at 
the cost of the holders of the First and Refunding Mort¬ 
gage Gold Bonds and that indictment was largely brought 
about by the efforts of your petitioners. 

V 

From the time of the original filing of the Shaw pro¬ 
ceeding until the present time, your petitioners, although 
representing only a very small financial interest, have been 
in a position to and have, irrespective of any immediate 
financial benefit to themselves, done everything legally pos¬ 
sible to protect the interests of all holders of the First and 
Refunding Mortgage Gold Bonds, and by reason of the 
legal services rendered by them the holders of all 
(i of the First and Refunding Mortgage Gold Bonds 
have benefited as your petitioners are informed and 
believe to an amount exceeding the sum of One Million 
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Dollars, all of which will more fully appear on the face of 
the record in Equity proceedings Xos. 53077 and 53117, 
reference to which is hereby made. Reference is also made 
to the Hearings of the Select Committee on Investigation 
of Real Estate Bondholders’ Reorganizations, House of 
Representatives, Seventy-fourth Congress, First Session, 
Parts 3 and 4. 

VI 

iYour petitioners are informed that Julius I. Peyser, 
Esquire, Receiver in Equity Cause Xo. 53117, now has in 
his possession the sum of approximately Two Hundred 
Thousand Dollars applicable to any proper charge or ex¬ 
pense growing out of his receivership. And your peti¬ 
tioners pray by reason of the premises herein stated and 
by reason of the matters and things contained in the rec¬ 
ords of Equity Xos. 53077 and 53117, that they be allowed 
a 1 reasonable fee for the services they have performed 
which have resulted in benefits to the holders of all of the 
First and Refunding Mortgage Gold Bonds, and in this 
behalf your petitioners show that they have received so 
far for all of the service they have performed not to exceed 
the sum of One Thousand Dollars. And your petitioners 
further pray that the issue as to whether their services 
have been of benefit to all of the holders of the First and 
Refunding Mortgage Gold Bonds, and the further issue 
that if so what would lx* a reasonable amount to compen¬ 
sate them for said services, be determined in open court by 
judge and jure. 

I ' \Y. BISSELL THOMAS 

WILLIAM B. O’COXXELL 

7 i Motion to Dismiss Petition of TP. Bissell Thomas 
i and William B. O'Connell. 

Filed June 2, 1939 

■* # * 

Comes now the respondent Washington Properties, Inc., 
by its attorneys, and moves the Court to dismiss the peti¬ 
tion of W. Bissell Thomas and William B. O’Connell, for 
the allowance to them of attorneys’ fees out of the fund 
held by the Receivers herein, and for grounds of this motion 

savs: 

•> 
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1. Said petition fails to state a claim on which relief can 
be granted. 

2. Said petition fails to state that petitioners as princi¬ 
pals or as attorneys brought said fund into court, increased 
it, saved it from loss or diversion, or in anywise protected 
or preserved it. 

3. The claim is made too late. 

4. The records of this cause and of Equity cause No. 
53077, incorporated by reference in said petition, fail to 
show services by petitioners which have benefited other 
bondholders, but show activities having the contrary or no 
effect. 

PEELLE, LESH, DRAIN & BARNARD, 
By PAUL E. LESII 
Attorneys for Washington Properties , 
Inc. 

8 I herein* certifv that I have this 2nd dav of June, 
1939, served by mailing copies of the foregoing mo¬ 
tion, and of Points and Authorities in opposition to motion 
of W. Bissell Thomas and 'William B. O’Connell and in 
support of motion to dismiss petition, postpaid, directed 
to— 

W. Bissell Thomas, Esq., and William B. O’Connell, Esq., 
416 Fifth Street, X. W., Washington, D. C. 

Hugh H. Obear, Esq., and Edmund D. Campbell, Esq., 
Attorneys for Receivers, Southern Building, Washington, 
D. C. 

John J. Hamilton, Esq., Attorney for Central Hanover 
Bank and Trust Company, Union Trust Building, Wash¬ 
ington, D. C. 

PAUL E. LESH 

9 Order Denying Motion and Dismissing Petition of 

TT. Bissell Thomas and William B. O’Connell for 
Allowance of Attorneys’ Fees . 

Filed June 22, 1939 

# # • 

This cause came on to be heard upon the motion of W. 
Bissell Thomas and William B. O'Connell filed herein May 
25, 1939. for the allowance of attorneys’ fees to them to be 
paid out of funds in the hands of the receivers herein and 
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upon the petition of said Thomas and O’Connell filed with 
said motion, and upon the opposition to said motion filed 
by the receivers and by Washington Properties, Inc., and 
upon the motions to dismiss said petition filed by Wash¬ 
ington Properties, Inc. and by Central Hanover Bank & 
Trust Company, Trustee, and, upon consideration thereof, 
it' is by the Court this 22nd day of June, 1939, 

ORDERED that said motion of W. Bissell Thomas and 
William B. O’Connell be and the same is hereby denied 
and said petition be and the same is hereby dismissed. 

0 R LUHRING 

Justice 

10 Motion for Findings of Fact 

Filed June 30, 1939 
# # # 

Equity No. 53117. 

Now come W. Bissell Thomas and William B. O’Connell, 
petitioners for the allowance of attorneys fees in this cause, 
and move the Court to find the following facts as hereto 
attached as pertinent and material to the issues raised by 
petitioners’ petition. 

i W. BISSELL THOMAS 

WILLIAM B. O’CONNELL 
Petitioners 

6/30/39 
Motion denied 
LUHRING, J. 

NOTE: 

No service of above motion appears of record. 


11 Motion for Findings of Fact. 

Filed June 30, 1939 
* * * 

Now come the petitioners, W. Bissell Thomas and Wil¬ 
liam B. O'Connell, and move the Court to find the follow¬ 
ing facts on their application for an allowance of attor- 

nevs’ fees: 

* 
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I 

On July 2, 1931, petitioners, as attorneys for Leslie M. 
Shaw, a holder of First and Refunding Mortgage Gold 
Bonds of the Wardman Real Estate Properties, Inc., filed 
a bill in equity in the Supreme Court of the District of 
Columbia (now the District Court of the United States for 
the District of Columbia), Equity No. 53077, against the 
Central Hanover Bank and Trust Company, Trustee under 
the Mortgage securing the bonds, and Wardman Real Es¬ 
tate Properties, Inc., Mortgagor, and others, setting forth 
default in interest payments on said bonds and petitioning 
for the immediate appointment of receivers pendente lite 
to take charge and control of the mortgaged property. 

II 

On the filing of the bill of the said Leslie M. Shaw a rule 
was issued by the Court, returnable on July 9th, 1931, re¬ 
quiring the defendants in the bill to show cause why re¬ 
ceivers should not be immediately appointed as prayed in 
the bill; and on the return day, July 9th, 1931, hear- 
12 ing on the rule was continued until July 10th, 1931. 

On the latter date, because the plaintiff had been 
informed of additional facts by the returns of the defen¬ 
dants to the rule, with the consent of all counsel he asked 

for a ten davs" continuance with leave to amend the bill 
♦ 

and consented to a discharge of the rule. This hearing was 
before Mr. Justice Bailey during the Summer vacation of 
the Court when only one Justice at a time is sitting. 

III 

On July 14th, 1931, six days before the amended com¬ 
plaint in the Shaw proceedings was due to be filed, the Cen¬ 
tral Hanover Bank and Trust Company, Trustee for the 
bondholders under the Mortgage and defendant in the 
Shaw proceedings, filed its bill for foreclosure and receiv¬ 
ership, making the Wardman Real Estate Properties, Inc., 
Mortgagor, sole defendant; and simultaneously with the 
filing of the bill the defendant filed its answer admitting 
the bill’s allegations, and the attorneys for the plaintiff 
and defendant, together with persons who had already been 
selected as prospective receivers by both the Central Han- 
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over Bank and Trust Company, Wardman Real Estate 
Properties, Inc., and their aitornev, proceeded to the cham¬ 
bers of Mr. Justice Proctor who had succeeded Mr. Justice 
Bailey on the Summer bench, and without informing Mr. 
Justice Proctor of the pendency of the Shaw proceeding 
procured from him an order appointing the persons al¬ 
ready selected by the litigants as receivers, to-wit, Thomas 
D. Carson, Julius I. Peyser and Joseph P. Tumulty, all 
without notices to Leslie M. Shaw or his attorneys whose 
first knowledge of the filing of the bill of the Central Han- 
6ver Bank and Trust Company and the action taken subse¬ 
quent thereto came to them from the public press. 

IV 

On July 24th, 1931, Leslie M. Shaw filed his amended bill 
praying for rules to show cause asking for the appointment 
of receivers, and a rule was issued to show cause why the 
proceedings in this cause, Equity Xo. 53117, should 
13 not be enjoined. On September 30th, 1931, Mr. Jus¬ 
tice Adkins discharged this rule. 

V 

On August 3rd, 1931, with leave of Court, Leonard L. 
Stanlev, as Chairman of the First and Refunding Mort- 
gage Bondholders’ Protective Committee, intervened in 
fhis proceeding as the holder of $8,104,000 of First Mort¬ 
gage Bonds, representing seventy-four percent of the total 
issue. 

VI 

On October 14th, 1931, the Court entered a decree of 
foreclosure and sale in this cause, over the objection of 
these petitioners. 

VII 

' On October 17th, 1932, the death of Leslie M. Shaw was 
Suggested in Equity Cause Xo. 53077 and an order was 
signed substituting W. Bissell Thomas as plaintiff. 

vm 

On October 18th, 1932, W. Bissell Thomas, Trustee, as 
plaintiff in Equity Cause Xo. 53077, filed a supplemental 
bill attacking the plan of reorganization of the Bondhold- 


W. BISSELL THOMAS, ET AL. VS. JULIUS I. PEYSER, ET AL. 11 

ers’ Protective Committee and caused a rule to be issued 
to show cause why the sale of the property under the de¬ 
cree of October 14th, 1931, should not be enjoined. On 
October 21st, 1932 this rule was discharged over the ob¬ 
jection of the petitioners. 

IX 

On October 24th, 1932, the Trustees reported the sale of 
the property for the sum of $2,800,000 subject to under¬ 
lying mortgages on some of the properties. 

X 

On October 24th, 1932, IV. Bissell Thomas, Trustee, ap¬ 
peared specially in this cause and filed his objections to 
the confirmation of the sale of the properties, and 
14 on October 28th, 1932, IV. B. O’Connell intervened 
in this cause as a depositing bondholder and filed 
his objections to the confirmation of the sale. 

XI 

On November 3, 1932, a copy of the reorganization plan 
was filed in this cause. 

XII 

On December 20th, 1932, these petitioners filed a motion 
for special findings of fact and conclusions of law, which 
motion was overruled on February 15th, 1933. 

XIII 

On November 2Sth, 1932, Mr. Justice Letts filed a memo¬ 
randum confirming the sale which had been reported on 
October 24th, 1932 by the Trustees; and on December 31st, 
1932, the Court entered a decree in this cause confirming 
the sale. 

XIV 

On February 3, 1933, W. Bissell Thomas, Trustee in 
Equity Cause No. 53077, filed a petition asking for the re¬ 
moval of the Central Hanover Bank and Trust Company 
as trustee, alleging their failure to perform their duties 
as such trustee, and on February 15th, 1933 this petition 
was dismissed. 




12 W. BISSELL THOMAS, ET AL. VS. JULIUS I. PEYSER, ET AL. 


XV 

On February 20th, 1933, the Court entered a decree of 
distribution of the proceeds of the sale, from which decree 
these petitioners appealed. 

XVI 

' On the 22nd day of December, 1932, these petitioners 
hied their statement of evidence in this cause, which state¬ 
ment of evidence, on motion of the plaintiffs herein, was 
stricken from the record on February 21, 1933 on the 
ground that it had not been physically submitted to 
35 the Court for signature within the time required by 
the rules although the plaintiffs had had the time 
Extended outside the time required by the rules so as to 
enable them to file proposed amendments, which amend¬ 
ments were not filed until after the time required by the 
fules for the submission of the statement of evidence to the 
Court. The statement of evidence was actually submitted 
on February 15, 1933. 

XVII 

On September 24, 1934, the Court of Appeals for the 
District of Columbia, in case No. 6011 reported in 64 D. C. 
Appeals 96, affirmed the decree of sale and issued a partial 
and conditional mandate. The petitioners filed a petition 
for a rehearing which petition was denied on November 
19th, 1934. Thereupon, these petitioners made application 
to the Supreme Court of the United States for a Writ of 
Certiorari, which application was denied on April 1st, 1935. 

XVIII 

On May lltli, 1935, the plaintiff herein filed a motion in 
the Court of Appeals for the District of Columbia in Cause 
No. 6011 for an order of issuance of the mandate of affirm¬ 
ance; and on May 13th, 1935, a final decree and mandate 
were issued. On May 14, 1935, these petitioners, W. Bissell 
Thomas and William B. O’Connell filed their opposition 
to the motion. 

XIX 

i On May 29th, 1935, these petitioners filed a petition in 
the Court of Appeals for the District of Columbia, praying 



W. BISSELL THOMAS, ET AL. VS. JULIUS I. PEYSER, ET AL. 13 

for a rehearing and asking for the recall of the mandate, 
which petition was dismissed on June 3rd, 1935. 

16 XX 

On the 25th day of May, 1939, no final decree having been 
issued and the cause being still a pending cause in the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia and there being in the hands of the Receivers the sum 
of approximately $28,000 still undistributed, these peti¬ 
tioners filed their Motion and Petition for Allowance of 
Attorneys’ fees, which Motion and Petition was opposed 
by the Central Hanover Bank and Trust Company, Wash¬ 
ington Properties, Inc., the ultimate purchaser and present 
owner of the mortgaged property and the Receivers, on the 
ground that the Motion and application were made too late 
and on the further ground that petitioners performed no 
services for which they should be paid fees out of the fund 
in the Receivers’ hands. 

XXI 

On the 20th day of June, 1939, the foregoing Motion and 
Petition of the petitioners came up for hearing before Mr. 
Justice Luhring, and upon the statement of Mr. Thomas 
for the petitioners that assuming the application to be 
timely the matter involved was a mixed question of law 
and fact and that evidence would have to be taken to estab¬ 
lish facts; but Mr. Justice Luhring ruled that it was not 
necessary to hear the evidence of witnesses but that the 
statement of Mr. Thomas in lieu thereof would answer the 
purpose of substantiating the facts. Whereupon, in open 
court Mr. Thomas outlined all of the facts pertaining to 
the right of the petitioners to be allowed fees out of the 
funds then in the hands of the Receivers. 

By the Court: 


Justice 
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Motion to Find Facts Specially and State Separately Its 
i Conclusions of Law. 

: Filed July 18, 1939 

* * * 

' W. Bissell Thomas and William B. O’Connell hereby 
move the Court to find the facts specially and state sepa¬ 
rately its conclusions of law thereon in the matter of the 
action tried by the Court and the judgment thereon on the 
petition of these moving petitioners for an allowance of 
attorneys’ fees out of the funds then in the hands of the 
Receivers, all in accordance with Rule 52 of Rules of Civil 
Procedure for the District Court of the United States. 

And in this behalf these petitioners respectfully show the 
Court that on, to-wit, the 30 day of June, 1939, they filed 
and submitted to the Court proposed findings of fact which 
the Court, at some date unknown to these petitioners, de¬ 
nied by writing upon the said motion the word “denied”, 
all without notice to these petitioners who only learned of 
the foregoing action of the Court on July 12th. 

W. BISSELL THOMAS 
WILLIAM B. O’CONNELL 

NOTE: 

No service of above motion appears of record. 

18 Equity No. 53117 

Notice of Appeal. 

Filed July 10, 1939 

* * * 

Notice is herebv given this 10th dav of Julv, 1939, that 
W. Bissell Thomas and William B. O’Connell, intervenors, 
hereby appeal to the United States Court of Appeals for 
the District of Columbia from the Order of this Court 
entered on the 22nd day of June, 1939, denying appellants’ 
motion for an allowance of attorneys’ fees and from the 
order entered herein June 22nd, 1939, directing final dis¬ 
tribution by the Receivers of funds in their possession. 

W. BISSELL THOMAS 
WILLIAM B. O’CONNELL 
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Memorandum 


July 10, 1939 

Undertaking on appeal $250.00 approved and filed. 


19 Equity No. 53117 

Order Overriding Motion to Find Facts and Conclusions 

of Law 

Filed July 31, 1939 
# # # 

The Court having considered the Motion of W. Bissell 
Thomas and 'William B. O’Connell to find the facts spe¬ 
cially and state separately its conclusions thereon, in the 
matter of the action tried by the Court and the judgment 
thereon on the petition of these petitioners for allowance 
of fees, it is this 29th day of July, A. D. 1939, 

ORDERED, That the said Motion be and the same is 
hereby overruled. 

By the Court: 

0 R LUHRING 
Justice . 


Memoranda 

July 31,1939 

Time to file record on appeal extended from day of day 
to and including October 7, 1939. 


July 2, 1931 

Bill of complaint for receivership in Equity No. 53077, 
filed. 


July 24, 1931 

Amended bill of complaint for receivership in Equity No. 
53077, filed. 
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20 Equity No. 53077 

Ride to Show Cause 
Filed July 24, 1931 

s..- • • 

Upon application of William B. O’Connell, Esquire, at¬ 
torney for the above-named plaintiff, and on consideration 
of the allegations of the Amended Bill of Complaint on file 
in said cause, and more especially in accordance with the 
6th prayer of said Amended Bill of Complaint, it is by the 
Court this 24th day of July, A. D. 1931, 

ORDERED, That the defendants, Central Union Trust 
Company of New York, now known as the Central Hanover 
Bank and Trust Company, Frank Wolfe, and the Ward- 
man Real Estate Properties, Inc., show cause in the Court 
on Tuesday, August I8tli, 1931, at ten o’clock in the fore¬ 
noon of said day, why the above-named defendants should 
not be enjoined and restrained from prosecuting, main¬ 
taining, or taking any further steps or proceedings of any 
kind in Equity cause No. 53117, in the Supreme Court of 
the District of Columbia, entitled Central Hanover 
21! Bank and Trust Company and Frank Wolfe, plain¬ 
tiffs, vs. Wardman Real Estate Properties, Inc., de¬ 
fendant, and why the said Central Hanover Bank and 
Trust Company and Frank Wolfe, plaintiffs in said cause, 
should not be required to dismiss the same, and be it fur¬ 
ther 

ORDERED, That the said defendants show cause in this 
Court on said ISth day of August, 1931, at ten o’clock in 
the forenoon of said day, why receivers should not be forth¬ 
with appointed as prayed for in said Amended Bill of Com¬ 
plaint, and be it further 

ORDERED, That a certified copy of this Order be served 
upon the defendant, Wardman Real Estate Properties, Inc., 
on or before July 28th, 1931, and that certified copies there¬ 
of be forwarded, by Registered United States mail, to the 
Central Hanover Bank and Trust Company at its place of 
business, 70 Broadway, in the City of New York, State of 
New York, and to the defendant, Frank Wolfe, at his resi- 
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dent at Merrick, Long Island, in the State of New York, 
on or before said July 28th, 1931. 

By the Court: 

JAMES M. PROCTOR 
(Seal) Justice 

A True Copy 
Test: 

FRANK E. CUNNINGHAM, 

Clerk 

By HARRY M. HULL 

Asst. Clerk. 

The within process never received for service. 

E. C. SNYDER, 

U. S. Marshal 

22 Equity No. 53077 

Order Overruling Motions and Discharging Rule 
Filed September 30, 1931 

•f * m 


This day this cause came on for hearing upon the Rule 
to Show Cause herein issued upon July 24th, 1931, the 
Plaintiff's motion for an injunction, and motion for the 
appointment of receivers as prayed in the amended bill, 
and the Court having considered the pleadings, said Rule 
to Show Cause, and the returns and answers thereto, and 
having heard the argument of counsel, finds that said mo¬ 
tions are not well taken, and doth hereby respectively over¬ 
rule the same. Wherefore, it is, this 30th day of Septem¬ 
ber, A. D., 1931, hereby ORDERED, ADJUDGED and DE¬ 
CREED, that the respective applications of the Plaintiff 
for an injunction and for the appointment of a Receiver 
or Receivers be, and the same are hereby, severally and 
respectively denied. Further ORDERED that the Rule 
aforesaid be, and the same is hereby, discharged. 

JESSE C. ADKINS 
Justice. 


From the foregoing order the Plaintiff notes an appeal 
in open court, and the Court fixes the bond for costs on 
appeal at $100. or $50. cash in lieu thereof to be deposited 
with the Clerk. 

JESSE C. ADKINS 
Justice. 
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Memorandum 

October 18, 1932 

Supplemental bill and petition for injunction and relief 
in Equity No. 53077, filed. 


23 Equity No. 53077 

' Order to Show Cause 

Filed October 18, 1932 
• # * 

On motion of the plaintiff in the above entitled cause it 
is hereby 

ORDERED: That the defendants herein, Central Han¬ 
over Bank & Trust Company, Frank Wolfe, and Wardman 
Real Estate Properties, Inc., appear before me on 21st 
day of October 1932 at 10 A. M. of said day in my court¬ 
room in the court-house of the District of Columbia, to 
show cause, if anv thev have, whv thev should not be en- 
joined and restrained from selling the property covered 
by the mortgage, Exhibit “A” to the original complaint 
herein on October 21, 1932, until the further order of the 
Court. And be it further, 

ORDERED that copies of this order and of the supple¬ 
mental bill and petition (omitting, however, from said 
copies of the latter paper so to be served, printed copies 
of the Bondholders Protective Agreement and of the Plan 
and Agreement of the so-called Re-Organization, which are 
attached to the original supplemental bill and petition) be 
served on Hamilton & Hamilton, attorneys for the Central 
Hanover Bank & Trust Company, and Frank Wolfe, and 
on Daniel Thew Wright, Attorney for Wardman Real Es¬ 
tate Properties, Inc. on or before October 18" 1932. 

By the Court this ISth day of October 1932 

O R LUHRING 
Justice 

The within process never received for service. 

E. C. SNYDER, 

U. S. Marshal 
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24 Order Discharging Rule 

Filed October 21 1932 

# * « 

Equity No. 53,077 

On consideration of the rule for an injunction issued in 
this cause on the 18th day of October 1932 and of the re¬ 
turn thereto, and after argument bv counsel it is bv the 
Court this 21st day of October 1932 ordered that said rule 
be and it is discharged. 

0. R. LUHRIXG 

Justice. 


25 Assignment of Errors. 

Filed August 10 1939 

• # # 

Equity No. 53117 

It is respectfully submitted that the Court erred in this 
cause: 

1. In overruling the motion for allowance of fees and 
dismissing the petition for allowance of fees. 

2. In denying petitioners’ motion for findings of fact and 
conclusions of law. 

W. BISSELL THOMAS 
WM. B. O’CONNELL 

26 Designation of Record 

Filed August 10, 1939 
# # « 

The Clerk in preparing the transcript of record on ap¬ 
peal in the above entitled cause will include therein the fol¬ 
lowing : 

1. Motion and Petition of W. Bissell Thomas and Wil¬ 
liam B. O’Connell for allowance of fee, filed May 25th, 
1939. 

2. Motion of Washington Properties, Inc. to dismiss Pe¬ 
tition for fee, filed June 2, 1939. 

3. Order denying Motion for fee and dismissing Peti¬ 
tion, filed June 22nd, 1939. 
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4. Motion of W. Bissell Thomas and William B. O’Con¬ 
nell for Findings of Fact, filed June 30th, 1939. 

5. Memorandum of denial of Motion for Findings of 
Fact, filed June 30th, 1939. 

i 6. Motion of W. Bissell Thomas to find facts and state 
separately conclusions of law, filed July 18th, 1939. 

7. Notice of Appeal, filed July 10th, 1939. 

8. Memorandum of filing of bond on appeal, filed July 
10th, 1939. 

9. Order overruling Motion of W. Bissell Thomas to 

find facts and conclusions of law, filed July 31, 1939. 

27 10. Order extending time for filing the record on 
appeal to September 1st, 1939, filed July 31st, 1939. 

11. Memorandum of the filing of the Bill of Complaint 
for Receivership in Equity Cause No. 53077, filed July 2nd, 
1931. 

12. Memorandum of the filing of Amended Bill of Com¬ 
plaint in Equity Cause No. 53077, filed July 24th, 1931. 

13. Rule for injunction filed July 24, 1931 in Equity No. 
53077. 

i 14. Order denying injunction and discharging rule filed 
in Equity Cause No. 53077 on September 30, 1931. 

15. Memorandum of Supplemental Bill of Complaint in 
Equity Cause No. 53077, filed October 18th, 1932. 

16. Rule to Show Cause for injunction against sale of 
property issued October 18th, 1932 in Equitv Cause No. 
53077. 

\ 17. Order discharging Rule for injunction, filed October 
21, 1932. 

18. Assignment of Errors. 

19. This Designation of Record. 

W. BISSELL THOMAS, 

WM. B. O’CONNELL 

August 10th, 1939. 

Copy of the foregoing Designation of Record was 

28 mailed to the following on this 10th dav of August, 

1939: 

! Messrs. Hamilton & Hamilton, Union Trust Building, 
Washington, D. C. 

! Messrs. Peelle, Lesh, Drain & Barnard, 1422 F Street, 
N. W., Washington, D. C. 
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Messrs. Hugh H. Obear and Edmund D. Campbell, South¬ 
ern Building. 

W. B. O’CONNELL 

29 Final Report and Account of Receivers 

Filed March 28 1939 


In the District Court of the United States for the 
District of Columbia 

Holding an Equity Court 

Equity No. 53,117 

Central Hanover Bank and Trust Company, a body cor¬ 
porate, and Frank Wolfe, Trustees, Plaintiffs 


vs. 

Wardman Real Estate Properties, Inc., a body corporate, 

Defendant 

Equity No. 53,180 
Randolph P. Compton, Plaintiff 
vs. 

Wardman Real Estate Properties. Inc., a body corporate. 

Defendant 

1. The receivers Julius I. Peyser and Joseph P. Tumulty 
submit herewith to the Court their final account as em¬ 
bodied in the schedules hereto annexed. This account 
covers financial transactions of the receivers from August 
31, 1935, to date. Their accounts prior to August 31, 1935, 
have heretofore been audited by the Special Master and ap¬ 
proved. 

2. All assets of the receivers have been reduced to cash 
pursuant to orders of this Court. The receivers are now 
prepared to make final distribution and to terminate their 
receivership. The delay in rendering this final report and 
in recommending the distribution of the balance of the 
funds in the hands of the receivers has been due to the fact 
that there have been pending in the U. S. Court of Appeals 
for the District of Columbia three certain appeals from 
decisions of this Court, which until finally disposed of ren- 
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dered impossible tbe proper ascertainment of the distribu¬ 
tion to be made. 

30 3. There are three schedules attached to this re¬ 
port, forming the account of the receivers. They are 

as follows: 

(A) Schedule “A” relating to funds arising from the 
“mortgaged estate” of the receivers (Equity No. 53,117). 
This schedule shows the balances brought forward from 
the report of the Special Master, the receipts and disburse¬ 
ments since said date, and the proposed distribution by the 
receivers of the balance. 

(B) Schedule “B” relating to funds arising from the 
“Unmortgaged estate” of the receivers (Equity No. 53,180). 
This schedule shows the balances brought forward from 
the Special Master’s report and the receipts and disburse¬ 
ments made by the receivers since said date. 

(C) Schedule “C” relating also to the “unmortgaged 
estate” of the receivers (Equity No. 53,180). This sched¬ 
ule shows a proposed pro rata distribution of the balances 
inithe hands of the receivers of these funds. 

# # * 

WHEREFORE the receivers recommend that the ac¬ 
counts of the receivers annexed hereto be approved, that 
the receivers may be authorized to make distribution of the 
funds remaining in their hands, as shown by said accounts, 
and that upon the filing of vouchers in support thereof 
this receivership may be terminated and the bond of the 
receivers discharged. 

JULIUS I PEYSER 
JOSEPH P TUMULTY 

DOUGLAS, OBEAR & CAMPBELL 
Of Counsel 

By EDMUND D. CAMPBELL 

31 District of Columbia, ss: 

We, Julius I. Peyser and Joseph P. Tumulty, do solemnly 
swear that we have read the foregoing and annexed report 
and account by us subscribed and know the contents thereof, 
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and that the matters therein stated are true to the best of 
our information, knowledge and belief. 

JULIUS I PEYSER 
JOSEPH P TUMULTY 

SUBSCRIBED and sworn to before me this 28th day of 
March, 1939. 

GERTRUDE ELLIS. 

(Seal) Notary Public , D. C. 


32 Order Referring Final Report and Accounts 

of Receivers to Auditor 

Filed April 18 1939 

(Equity Nos. 53,117 & 53,180) 

* # * 

Upon consideration of the final report and accounts of 
the receivers filed herein on the 28th day of March, 1939, in 
which report said receivers propose a final distribution of 
net funds remaining in their hands to persons whose 
claims have been heretofore allowed by the Court, and have 
asked for compensation in the sum of $2,000 for said re¬ 
ceivers and $2,500 for their counsel, and have prayed that 
upon such final distribution having been made they, the said 
receivers, may be discharged, it is by the Court this IS" 
day of April, 1939, 

ORDERED that the final report and accounts of the re¬ 
ceivers be and they are hereby referred to the Auditor of 
this Court with directions to said Auditor to audit said re¬ 
port and accounts, to submit his recommendations to the 
Court respecting the commissions and attorneys’ fees 
claimed as aforesaid, and to report to the Court thereon: 
provided that said Auditor shall give to all persons who 
are or may be entitled to share in the funds in said re¬ 
ceivers’ hands, ten days written notice by mail of his hear¬ 
ing on said report and accounts. 

O R LUHRING 
Justice 
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33 Report of the Auditor 

Filed June 5 1939 

• • • 

Equity Xos. 53,117 and 53,180 

To the District Court of the United States 
for the District of Columbia: 

The Auditor, for report in the above-entitled causes, re¬ 
spectfully states, as follows: 

1. On the 28th day of March, 1939, Julius I. Peyser and 
Joseph P. Tumulty, Receivers in the above-entitled causes, 
filed their final report and accounts herein, and upon con¬ 
sideration thereof, the Court, on April 18, 1939, referred 
said final report and accounts to the Auditor, the order of 
reference being, as follows: 

• # * 

1 2. In pursuance of said order, the Auditor put the 
causes down for hearing upon said report and accounts, on 
Thursday, May 18, 1939, at 10:30 o’clock, A. M., in the 
Auditor’s Hearing Room in the Court House, and on April 
27, 1939, mailed notice of the hearing to all persons who 
are or may be entitled to share in the funds in the hands 
of said Receivers, pursuant to the request of the attorneys 
for said Receivers, hereto attached, said notice being in 
the following form: 

• 4* * 

3. At the time appointed for said hearing, the Auditor 
proceeded with the hearing and took testimony touching the 
said report and accounts. All the testimony taken was 

stenographicallv reported, and a transcript thereof, in 

typewriting, is filed herewith, together with all exhibits, 
vouchers and papers submitted. 

34 4. The Auditor has duly audited said report and 
accounts, and is stating said accounts in Schedules 

“A 9 ' and “B” hereof. 

5. Schedule “A” is a statement of the account of said 
Julius I. Peyser and Joseph P. Tumulty, as Receivers of 
the “mortgaged” property of Wardman Real Estate 
Properties, Inc., in Equity Cause No. 53,117 (covering the 
period from August 31, 1935, to date); and Schedule “B” 
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is a statement of the account of said Receivers, relating to 
the “ unmortgaged” property of said Wardman Real Es¬ 
tate Properties, Inc., in Equity Cause No. 53,180, covering 
the same period. 

6. The account of the “mortgaged” property, as stated 
in Schedule “A”, shows a balance of $28797.30 found to 
be distributable to the Central Hanover Bank and Trust 
Company, trustee, on account of its claim of $14,099,652.64; 
which will leave a deficiency of $14,070,855.34 as a general 
claim against the “unmortgaged” property. 

7. The account of the “unmortgaged” property, as stated 
in Schedule “B”, shows a balance of $187?02.30 which is 
being distributed in Schedule “C”, to the parties found to 
be entitled thereto, at the rate of .01085 -j- per cent, of their 
respective claims. 

• * • 

14. The attorneys of record and all persons named in 
the request attached hereto and referred to in paragraph 2 
hereof, have been duly notified of the filing of this report 
and of the allowances herein recommended. 

15. All records and papers in the case are herewith re¬ 
turned. 

Respectfully submitted: 

A. LEFTWICH SINCLAIR 
Auditor. 

Jun 51939 

35 Equity No. 53,117. 

Central Hanover Bank & Trust Company, a body corpo¬ 
rate, and Frank Wolfe, Trustees, Plaintiffs, 

vs. 

Wardman Real Estate Propfrties. Inc., a body corporate, 

Defendant. 
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Schedule “A” 

Phial Report and Account of Julius I. Peyser and Joseph 
P. Tumulty , Receivers in the Above-Entitled Cause. 
Covering the Period from August 31, 1935 to Bate , as 
Stated by the Auditor. 

* m * 

Balance - $28,797.30 

$75,435.37 $75,435.37 

The above balance is found to be distributable to the 
Central Hanover Bank and Trust Company, Trustee, on 
account of its claim, as follows: 

Balance of Claim $10,470,039.09 

Interest thereon from November 15, 1933 
at the rate of 6 1 /** per cent, per annum, 3,629,613.55 


Total 

Above balance 


$14,099,652.64 

28,797.30 


Deficiency carried to Schedule “C” as a 
general claim, $14,070,855.34 

• # • 

Memorandum 

SCHEDULE “C” attached hereto, shows distribution 
to 207 several creditor claimants. 


36 Decree 

Filed October 14 1931 
• * * 

Equity Nos. 53,117 & 53,180 

The above-entitled causes coming on to be heard at this 
term upon the pleadings and testimony and having been 
submitted and considered by the Court, it is this 14th day 
of October, 1931 

1 ADJUDGED, ORDERED AND DECREED AS FOL¬ 
LOWS: 
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9. In the event the property shall all be sold for all cash, 
funds arising from the sale of Parcels 1 to 10 herein di¬ 
rected to be sold, received by the Union Trust Company, 
for account of the trustee, pursuant to subdivisions (a) 
and (c) of Article 7 hereof, together with any balance of 
funds available for the purpose, received from the Re¬ 
ceivers pursuant to subdivision (b) of Article 10 hereof, 
shall be applied by the trustee as follows and in the follow¬ 
ing order of priority: 

# * * 

37 SECOND: to the payment of the whole amount 
of the principal and interest which shall then be 
owing and unpaid upon the First and Refunding Bonds, 
with interest at the rate of 6M>% per annum on the over¬ 
due principal and installments of interest, and in case such 
proceeds shall be insufficient to pay in full the whole amount 
so due and unpaid upon the said bonds, then to the pay¬ 
ment of said principal and interest ratably, without pref¬ 
erence or priority of principal over interest or of interest 
over principal or of any installment of interest over any 
other installment of interest, subject, however, to the pro¬ 
visions of Section 17 of Article VIII of the First and Re¬ 
funding Mortgage. 

* * * 

10 (B). Upon execution and delivery by the trustee of 
a deed or deeds to the purchaser or purchasers of the prop¬ 
erty sold to him or them, Thomas D. Carson, Julius I. Pey¬ 
ser and Joseph P. Tumulty, as Receivers of the mortgaged 
property in Cause No. 53-117, shall deliver to the purchaser 
or purchasers possession of the property herein directed 
to be sold. Within thirty days thereafter, the Receivers 
shall submit to the Court an account showing income from 
and disbursements incurred on account of the mortgaged 
property for the period from July 14, 1931, the date of 
their appointment as Receivers in Cause No. 53-117, to the 
date of the sale of the property herein directed to be 
sold. Any funds remaining in the hands of the Re¬ 
ceivers in said account as the same shall have been here¬ 
after approved by the Court, plus the funds paid by the 
trustee to the Receivers pursuant to subdivision (b) of 
Article 7 hereof, shall be applied, in so far as required, to 
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the payment of the unpaid obligations and indebtedness of 
the Receivers in Cause No. 53-117, and to the payment of 
the compensation to said Receivers and to their counsel 
as hereafter fixed and determined by the Court. The 
38 balance in the hands of the Receivers in said ac¬ 
count, as the same shall have been hereafter ap¬ 
proved by the Court, plus the balance of the funds paid by 
the trustee to the Receivers pursuant to subdivision (b) of 
Article 7 hereof, after deducting therefrom such unpaid 
obligations, indebtedness and compensation, shall be paid 
over by the Receivers to the Union Trust Company, Wash¬ 
ington, D. C., for account of the trustee, and shall be applied 
by the trustee in the manner provided by Article 9 hereof. 
# * * 


JESSE C ADKINS 
Justice. 


39 Order Confirming Report of Auditor and Directing 
Final Distribution of Funds in the Hands of 
Receivers. 

Filed June 22 1939 

• • • 

Equity Nos. 53,117 and 53,180 

Upon further consideration of the final report and ac¬ 
counts of the receivers filed herein on the 28th day of 
March, 1939, which said report and accounts were referred 
to the Auditor of this Court by order of reference entered 
herein April 18, 1939, and said Auditor having filed his re¬ 
port upon said reference on June 5, 1939, and it appear¬ 
ing to the Court that due notices of the hearing before the 
Auditor and of the filing of said Auditor’s report have 
been given, and that no exceptions to said report have 
been filed, it is by the Court this 22nd day of June, 1939, 
ORDERED: 

1. That said report of the Auditor be and the same is 
hereby confirmed. 

2. That final compensation to said receivers in the sum 
of $2,000 and to their counsel in the sum of $2,500, and com- 


W. BISSELL THOMAS, ET AL. VS. JULIUS I. PEYSER, ET AL. 29 

pensation and expenses of the reference to the Auditor in 
the total sum of $250, as recommended in said report, be 
and the same are hereby approved and allowed by the 
Court. 

3. That the receivers be and they are hereby directed 
forthwith to make final distribution of the funds remain¬ 
ing in their hands in the above entitled causes in accordance 
with the distribution schedules annexed to said report of 
the Auditor. 

4. That upon such distribution being made by the re¬ 
ceivers and the filing by said receivers of vouchers showing 
such distribution, said receivers shall be finally discharged 
and they and the sureties on their undertakings filed in 
this cause shall be released from further liability herein. 

0 R LUHRING 
Justice 

40 Bill of Complaint for Receivership 

Filed July 2—1931 

In the Supreme Court of the District of Columbia 
Holding an Equity Court 
In Equity No. 53077 

Leslie M. Shaw, as Trustee for certain bondholders, Ward- 
man Park Hotel, Washington, D. C., Plaintiff , 

—vs— 

Wardman Real Estate Properties Inc., A corporation, 
1521 K Street, Northwest, Washington, D. C., 

Central Union Trust Company of New York, A Corpora¬ 
tion of the State of New York, SO Broadway, New 
York, New York, 

Frank Wolfe, Merrick, Long Island, New York, 

Halsey, Stuart & Co., Inc., A corporation of the State of 
Illinois, Southern Building, Washington, D. C., 

Defendants. 
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The plaintiff sues the defendant and says: 

I 

That the plaintiff is a citizen of the United States and a 
resident of the District of Columbia, and is the owner of 
the legal title of Three thousand ($3,000) dollars principal 
amount of a First and Refunding Mortgage Gold Bond, 
6M>% Series due 194S, and One thousand ($1,000) dollars 
principal amount of a First and Refunding Mortgage Gold 
Bonds, 6M>% Series due 193S, and One Thousand 
41 ($1,000) dollars principal amount of the First and 

i Refunding Mortgage Gold Bonds, 6M>% Series due 

1931, of the defendant, Wardman Real Estate Properties, 
Inc., secured by certain Indenture of Mortgage and Deed 
of Trust dated September 1st, 1928, and recorded in Liber 
6227, at Folio 45 et. seq., in the Office of the Recorder of 
Deeds for the District of Columbia, which the plaintiff 
holds in trust for certain beneficiaries, and that plaintiff 
brings this suit, not only in his own behalf but in behalf 
of all of the holders of any of the three series of bonds 
above mentioned, who care to join as plaintiffs in this ac¬ 
tion, and who are willing to assume their proportionate 
share of the costs and expenses thereof; * * * 

XVI 

i That as plaintiff is informed and believes and therefore 
avers as a fact, sometime between March 1st, 1929 and 
July 1st, 1929, the mortgagor-defendant, Wardman Real 
Estate Properties, Inc., failed to keep and perform some or 
all of the conditions contained in said Indenture of Mort¬ 
gage to be by it kept and performed, and such default con¬ 
tinued for more than 60 days (but this plaintiff has no 
knowledge or information as to what acts or omissions con¬ 
stituted the default with reference to said covenants and 
agreements), and that because of said default by the mort¬ 
gagor-defendant, the defendant-trustees, the Central Union 
Trust Company of New York and Frank Wolfe, took full 
possession and control of all of the mortgaged property, 
and since said first day of July, 1929, have continued in such 
possession and control and have operated the said prop¬ 
erty and received all rents and profits accruing from such 
operation. 
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XVII 

That upon default by the mortgagor-defendant as in the 
foregoing paragraph set forth, it became and was 

42 the legal duty of the defendant-trustees to forthwith 
notify the holders of the bonds secured by the In¬ 
denture of Mortgage, of said default, and of the action of 
the defendant-trustees in assuming possession, manage¬ 
ment and control of the mortgaged property, but notwith¬ 
standing their said legal duty in the premises, the said 
defendant-trustees wholly failed and neglected to notify 
any of the holders of the said bonds of said default or of 
the action of said defendant-trustees in taking possession, 
management and control of the mortgaged property. 

XVIII 

That from and after the first day of July, 1929, when, as 
aforesaid, the trustees assumed management, control and 
operation of all the mortgaged premises, until the date of 
the filing of this bill, the said defendant-trustees have re¬ 
mained and still remain in full possession and control of 
the said property and are still operating the same, and 
have collected, and still are collecting, all rents and profits 
accruing from the managements, operation and control of 
the said mortgaged property, notwithstanding which the 
said defendant-trustees failed and neglected to pay the in¬ 
terest coupons due March 1st, 1931, on any of the said three 
series of bonds, and notwithstanding their failure to pay 
the said interest coupons, they made no report of any kind 
to any of the bondholders as to why the interest coupons 
were not paid, and failed and neglected to give any infor¬ 
mation to anv of the said bondholders as to the situation of 
their said bonds, or as to the amount of profits accruing 
from the possession, operation, management and control 
of the mortgaged premises, or of how much, if any, cash 
had been deposited with the defendant, Halsey, Stuart & Co., 
Inc., for the purpose of paying the said interest coupons, 
and the said trustee-defendants and the defendant, 

43 Halsey, Stuart & Co., Inc., have failed and neglected 
to inform any of the holders of any of the said bonds 

how much, if any, cash has been deposited on account of 
the sinking fund provisions applicable to the bonds due in 
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1938, or on account of the sinking fund provisions appli¬ 
cable to the bonds due in 194S, and all of said last-named 
defendants have failed and neglected to make any state¬ 
ment or to give any information to any of the bondholders 
as to how many, if any, of the bonds secured by the Inden¬ 
ture of Mortgage, have been at any time redeemed. That 
by the conditions of the Indenture of Mortgage and the 
bonds, any of the first three series of bonds were payable 
to bearer, or, at the option of the holder thereof, any of the 
said bonds could be registered as to the principal amount 
only, but not as to interest coupons, and this plaintiff is 
informed and believes and therefore avers as a fact that 
a very large majority of the said bonds are unregistered, 
and full title thereto passes by delivery of said bonds, and 
that the said bonds were largely bought and sold and re¬ 
sold on the open market in many of the Cities in the United 
States by delivery, and that prior to default in the interest 
payment due March 1st, 1931, the said bonds were so selling 
on the open market at approximately 75 percent of their 
face value, but that after default in the interest payment 
on March 1st, 1931, and because of the neglect and failure 
of the defendant-trustees to inform or give notice to any 
of the bondholders of the condition of the property, or of 
the profits accruing from the operation thereof by said de¬ 
fendant-trustees, or of the amount of cash or bonds credit¬ 
able to the sinking funds, or of the amount of cash on hand, 
the said bonds decreased in value until at the time of the 
filing of this bill, they were being bought and sold on the 
open market at a price approximating 25 percent of their 
face value; that the diminution in value of the bonds 
44 as aforesaid was occasioned, in part, because of the 
neglect and failure of the defendant-trustees to in¬ 
form the bondholders of the situation of the security se¬ 
curing their said bonds, and unless the relief hereinafter 
prayed for is granted, this plaintiff avers that there is great 
likelihood that the value of the said bonds will further de¬ 
crease and that many holders of the said bonds, because of 
their ignorance as to the security securing same, and be¬ 
cause of the neglect and failure of the defendant-trustees 
as hereinabove set forth, will sacrifice their bonds at prices 
far below their true value. 
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XIX. 

That at the time of the issuance of the said first three 
i series of bonds, the property conveyed by the Indenture 
' of Mortgage was appraised by competent appraisal engi¬ 
neers as of a value of $29,000,000, and the said property is 
now assessed for taxation in the District of Columbia at 
the sum of approximately $20,000,000.00, and plaintiff is 
' informed and believes, and therefore avers as a fact, that 
the property was and is worth a sum far in excess of the 
encumbrances thereon. And that if the relief hereinafter 
prayed by the plaintiff is granted, and the bondholders are 
informed of the true condition and earning power of the 
property securing their bonds, the value of the latter will 
immediately appreciate and confidence in the security be- 
i hind the said bonds will be restored; and that, finally, suffi¬ 
cient money will be realized from the operation, control and 
sale of the said property, not only to pay the principal 
amount, together with all accrued interest of all of the 
bonds now outstanding and secured by said Indenture of 
Mortgage, but also that thereby a large and valuable equity 
will be preserved to the mortgagor-defendant, Wardman 
Real Estate Properties, Inc. 

45 XX 

1 That prior to the default in the payment of the interest 
coupons on the first three scries of bonds due March 1st, 
1931, and on the 6th day of February, 1931, a certain-so- 
called Bondholders’ Protective Committee was organized 
with offices at 70 Broadway, in the City of New York, and 
at 33 North La Salle Street, in the City of Chicago, Illinois, 
and that immediately following the organization of said 
Committee it, the said Committee, procured from a source 
unknown to the plaintiff the names and addresses of a large 
number of the holders of the first three series of bonds and 
sent to such bondholders a certain circular, a copy of which 
is hereto attached, marked Exhibit B and made a part 
hereof, reference to which is hereby made, and at the time 
likewise forwarded to all of said holders of said bonds 
known to said Committee a certain so-called form of certifi¬ 
cate of deposit, a copy of which is hereto attached marked 
Exhibit C and made a part hereof, and reference to which 
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is ! herebv made. That the said so-called certificate of de- 

w 

posit provided for the transfer of and delivery of title of 
all bonds deposited with said so-called Bondholders’ Pro¬ 
tective Committee, which said title and delivery were to be 
under and pursuant to the terms of a certain so-called Bond¬ 
holders’ Protective Agreement, dated as of February 6th, 
1931, but the said Committee did not send to any of said 
bondholders a copy of said bondholders protective agree¬ 
ment nor inform any of the said bondholders of any of the 
terms or conditions of the said so-called bondholders pro¬ 
tective agreement. 

# • * 


xxm 

That by the terms of the Indenture of Mortgage the de¬ 
fendant, Halsey, Stuart & Co., Inc., was constituted 
46 the agent to pay all of the interest coupons on all of 
the said three series of bonds, and to pay the prin¬ 
ciple of the said bonds when the same shall fall due, and to 
hold the sinking fund payments as the same were provided 
by the said Indenture of Mortgage to be made, and the 
plaintiff is informed and believes and therefore avers as a 
fact that large sums have been paid to the said defendant, 
Halsey, Stuart & Co., Inc., as such agent, which said sums 
are now held by said last named defendant, and have never 
been accounted for. That unless receivers of the fran¬ 
chises and properties described in the said Indenture of 
Mortgage and Deed of Trust and of the rents, earnings, 
revenues, issues, profits and income accrued, accruing, or 
to accrue from the management, operation and control of 
Said franchises and properties are forthwith appointed, all 
of the bonds secured by the said Indenture of Mortgage will 
continue to decrease in value and great and unnecessary 
loss will be sustained to the holders thereof, including this 
plaintiff, and all of said bondholders will remain in ignor¬ 
ance of the value of their bonds and of the value and condi¬ 
tion of the property securing same, and in the event of the 
sale of said property by the defendant-trustees under the 
powers contained in the said Indenture of Mortgage and 
Deed of Trust, the said property, because of present mar¬ 
ket conditions and because of the large amount of capital 
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involved, will not sell for its true value, but as this plain¬ 
tiff firmly believes, if receivers are forthwith appointed and 
the holders of the said bonds are, as soon as possible, noti¬ 
fied of the condition of the property securing their bonds, 
and sale of the said property is made under control of the 
Court, the said bonds will immediately appreciate in value 
and the said property can, in all probability, be disposed of 
for an amount not only sufficient to pay the full face of 
the said bonds with all accrued interest thereon, but 
47 also to conserve to the mortgagor-defendant, Ward- 
man Real Estate Properties, Inc., a large and valu¬ 
able equity. 

WHEREFORE, Plaintiff prays: 

I 

That receivers be forthwith appointed by the Court to 
take charge of the franchises and properties covered by 
the Indenture of Mortgage and Deed of Trust as herein¬ 
above described, and to assume full possession, manage¬ 
ment and control of all of the said properties. 

H 

That the defendants, Central Union Trust Company of 
New York, and Frank Wolfe, trustees under said Inden¬ 
ture of Mortgage, be required to forthwith account to the 
said receivers for all of the rents, earnings, revenues, is¬ 
sues, profits, and income received by them or either of them 
from the possession, operation or control of said property, 
since July 1st, 1929, and of all outlays or expenditures of 
every kind and nature soever made by them out of said 
rents, earnings, revenues, issues, profits and income. 

m 

That the defendant, Halsey, Stuart & Co., Inc., be re¬ 
quired to forthwith account to the receivers for all sums 
received by it since September 1st, 1928, from any person 
soever, as fiscal agents, for the mortgagor-defendant and 
that the said last-named defendant be likewise required to 
forthwith account to said receivers for all outlays and ex¬ 
penditures of any kind or nature soever made by it out of 
any funds v’hieh may have been received by said last-named 
defendant as such fiscal agent. 
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IV 

That upon a final determination of this cause the Court 
order a foreclosure under the Indenture of Mort- 
48 gage and Deed of Trust above mentioned on such 
terms and conditions as may at the time be to the 
advantage and interest of all the bondholders, and, due re¬ 
gard being had to the protection of all of the rights of the 
said bondholders; that such sale, if possible, be so con¬ 
ducted as to conserve to the mortgagor-defendant, Ward- 
man Real Estate Properties, Inc., as large an equity as can 
be realized, and that this Court retain jurisdiction of this 
cause until the final sale and disposition of all the mort¬ 
gaged property and the application of all of the funds 
thereby resulting to the parties thereto entitled. 

iAnd plaintiff further prays that he have such other, fur¬ 
ther, and different relief as to equity may seem meet and as 
the circumstances of this case may from time to time re¬ 
quire. 

LESLIE M SHAW 

WILLIAM B. O'CONNELL 
Attorney for Plaintiff. 

District of Columbia, ss: 

Leslie M. Shaw, being first duly sworn on oath deposes 
and says that he has read the foregoing Bill of Complaint 
and knows the contents thereof and that the same are true, 
except as to matters and things therein stated on informa¬ 
tion and belief, and as to such latter matters affiant says 
that he believes them to be true. 

LESLIE M SHAW 

SUBSCRIBED and SWORN to before me this 2nd day 
of July, A. D. 1931. 

LAWRENCE G MOORE 
(Notarial Seal) Notary Public. D. C. 
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49 Order 

Filed July 2, 1931 

# • • 

EQUITY NO. 53077 

Upon reading the Bill of Complaint in the above-en¬ 
titled action, and on motion of the attorneys for the plain¬ 
tiff therein, it is hereby 

ORDERED, That the defendants show cause before me 
in my Courtroom in the Court House of the Supreme Court 
of the District of Columbia, on the 9th day of July, 1931, 
at ten o’clock in the forenoon of said dav, whv a receiver 
should not be forthwith appointed as prayed for in the 
said Bill, and it is hereby further 
ORDERED, That copies of this Order and of the Bill of 
Complaint in this cause be served upon the defendants, 
Wardman Real Estate Properties, Inc., Halsey, Stuart & 
Co., Inc., who it is alleged are the only defendants who are 
now within the jurisdiction of the Court, on or before the 
6th day of July, 1931, and be it further 
ORDERED, That on said hearing to show cause to be 
held on the 9th day of July, 1931, the defendants, Central 
Union Trust Company of New York, Halsey, Stuart & Co., 
Inc., Frank Wolfe, and the Wardman Real Estate Prop¬ 
erties, Inc., produce their books of account and records 
containing the entries of the receipts and disbursements, of 
the conduct, operation, and control of the property in the 
Indenture of Mortgage and Deed of Trust described as 
the same is set out in the Bill of Complaint herein, and the 
entries of receipts and disbursements showing the condi¬ 
tion of the account between each and all of the above-named 
defendants and the bondholders, since the first day of Sep¬ 
tember, 1928, to the date of this Order, and be it further 
ORDERED, That copies of this Order be forth- 

50 with, on the date hereof, forwarded by Registered 
United States mail to the defendants, Central Union 

Trust Company of New York at its place of business at 80 
Broadway, in the City of New York, State of New York, 
and to Frank Wolfe at his residence at Merrick, Long 
Island, in the State of New York, and be it further 
ORDERED, That there shall be attached to the copies 
of this Order to be served and mailed, a copy of the Bill 
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of Complaint filed herein, including the Exhibits B, C and 
D thereto, but that it shall not be necessary to attach Ex¬ 
hibit A to said copies of the Bill of Complaint to be so 
served and mailed, for the reason that all of the defen¬ 
dants are parties to the Indenture of Mortgage and Deed 
of Trust of which said Exhibit A is a copy, and all of said 
defendants are already fully informed of the terms, condi¬ 
tions and contents of said Exhibit A. 

Done at Washington, District of Columbia, this 2nd day 
of Julv, A. D., 1931. 

PEYTON GORDON 
Justice 

Marshal’s Return 

Served A Copy Of The Above Order & Bill On Ward- 
man Real Estate Properties Inc., by Harry Wardman, 
Pres., 7-2-31, Personally Edgar C. Snyder U. S. Marshal in 
and for the Dist. of Columbia, By Harry C. Allen Deputy 
IT. S. Marshal B. 

Served A Copy Of The Above Order & Bill On Halsey 
Stuart Co., Inc., by Miss L. Pomarane, Asst. Mgr. 7-2-31, 
Personally Edgar C. Snyder U. S. Marshal in and for the 
Dist. of Columbia By Harry C. Allen Deputy U. S. Mar¬ 
shal B. 

51 Order Discharging Rule. 

Filed July 10, 1931 

* ♦ • 

In Equity No. 53077. 

This day this cause came on for hearing upon the bill, 
rule to show cause, and returns thereto of the several de¬ 
fendants, and the hearing proceeded. 

Whereupon the plaintiff asked leave to amend his bill 
herein, 

'Whereupon it is this 10th day of July, 1931, hereby 

ORDERED, That the rule herein issued on July 2, 193i, 
be and the same is hereby vacated and discharged as to all 
defendants, and leave granted the plaintiff to amend his 
bill within ten days from the entry hereof. 

Bv the Court: 

JENNINGS BAILEY 
Justice 
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0. K. for form 

WILLIAM B. O’CONNELL 
for Plff. 

WEIGHT, 

for Ward. Real Props. 

D- 

for Halsey Stuart & Co. 

DOUGLAS OBEAR & DOUGLAS 
for The Trustees defts. 

HAMILTON & HAMILTON 
52 Amended Bill of Complaint for Receivership- 

Filed July 24, 1931 

* • • 

EQUITY NO. 53077 

The plaintiff sues the defendant and says: 

********* 

XXIV 

That in all the advertisements, circulars, and statements 
of solicitors, the value of the property securing the said 
first three series of bonds was alleged to be the sum of 
Twenty-nine million ($29,000,000) dollars, when in truth 
and in fact the value of said property was less than the 
sum of Twenty million ($20,000,000) dollars, and the de¬ 
fendant, Halsey, Stuart & Co., Inc., by means of said ad¬ 
vertisements, circulars, and statements of its solicitors, 
at the time of representing the said property to be worth 
the sum of Twenty-nine million ($29,000,000) dollars, knew 
that the same was not worth in excess of the sum of Twenty 
million ($20,000,000) dollars, and that said representations 
were falsely and fraudulently made by the said defendant, 
Halsey, Stuart & Co., Inc., for the purpose of defrauding 
purchasers of said first three series of bonds, and such pur¬ 
chasers, including the predecessor of this plaintiff, relied 
upon said representations of value and believed the same, 
and were defrauded thereby. 
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XXVII 

That all times herein mentioned, the corporate trustee 
defendant and the individual trustee-defendant had full 
knowledge of all of the facts hereinabove set forth with 
reference to the complete dominance and control of the 
mortgagor-defendant, the Wardman Realty & Construc¬ 
tion Company, Inc., and the Wardman Corporation, 
53 by the defendant, Halsey, Stuart & Co., Inc., and 
that said corporate and individual trustee-defen¬ 
dants knew, or ought to have known, of the diversion of 
the funds of the mortgagor-defendant as hereinabove set 
forth, and knew, or ought to have known, of numerous in¬ 
stances of default of the terms of the Indenture of Mort¬ 
gage and Deed of Trust by the mortgagor-defendant, but 
notwithstanding their duty in the premises, the said cor¬ 
porate and individual trustee-defendants wholly failed, 
neglected and refused to take any action for the protection 
of the holders of said first three series of bonds, and wholly 
failed, neglected and refused to give notice to any of the 
holders of said bonds of any of said defaults, or of the 
complete domination and control of the mortgagor-defen¬ 
dant, the Wardman Realty & Construction Company, Inc., 
and the Wardman Corporation, by the defendant, Halsey, 
Stuart & Co., Inc., or of the diversion of funds applicable 
to, and which ought in justice and good conscience have 
been applied on, account of the bonds of the said first 
three series. That by reason of the corporate set up here¬ 
inabove alleged with respect to the mortgagor-defendant, 
the Wardman Realty & Construction Co., Inc., and the 
Whrdman Corporation, and the complete dominance and 
control of said three corporations by the defendant, Halsey, 
Stuart & Co., Inc., and by reason of the diversion of the 
profits accruing from the operation of the mortgaged prop¬ 
erties and their application to liens junior to the bonds of 
the said first three series, and by reason of continuing de¬ 
faults on the part of the mortgagor-defendant with refer¬ 
ence to the sinking funds, and especially by reason of the 
default in the payment of the interest coupons due March 
1st, 1931, it became and was the duty of the corporate trus¬ 
tee defendant and the individual trustee defendant to exer¬ 
cise the option given them in the Indenture of Mort- 
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54 gage and Deed of Trust to take over the posses¬ 
sion, operation, and control of the mortgaged prop¬ 
erty, but notwithstanding their duty in the premises, the 
said trustee defendants, either wholly neglectful of their 
duty in the premises or acting at the behest and in the in¬ 
terest of the defendant, Halsey, Stuart & Co., Inc., wholly 
failed and neglected to exercise said option, although the 
said trustee defendants knew that the bonds were widely 
held by scattered bondholders, unknown to each other, and 
that the particular situation was such that it was impos¬ 
sible for the bondholders to cooperate and act for them¬ 
selves in the protection of their interests. And that for 
the reasons above stated, it became and w*as the bounden 
duty of said trustee defendants to notify the holders of 
said first three series of bonds, of said corporate set up, 
and of the complete domination of the three corporations 
above mentioned by the defendant, Halsey, Stuart & Co., 
Inc., and to further notify the said bondholders of any 
defaults on the part of the mortgagor-defendant, and of 
any diversion of the income of profits accruing from the 
mortgaged property to the payment of liens junior to the 
lien of the first three series of bonds, but notwithstanding 
their duty in that behalf, the said trustee defendants wholly 
failed and neglected to give any notice of any kind to any 
bondholder of said first three series of bonds but on the 
contrary the said trustee defendants, either set supinely 
by or, as this plaintiff is informed and believes and there¬ 
fore avers as a fact, cooperated with the defendant, Halsey, 
Stuart & Co., Inc., and assisted said last-named defendant 
in concealing any defaults by the mortgagor-defendant, in 
overlooking the same, and in rendering it difficult, if not 
possible, for the bondholders to act in their own behalf for 
the protection of their interest. 

* • # 

XXX 

That the institution of said Equity cause No. 53117, as 
above set forth, wras by and with the approval of 

55 the corporate trustee defendant, the individual trus¬ 
tee defendant, the mortgagor-defendant, the defen¬ 
dant, Halsey, Stuart & Co., Inc., and the said Thomas D. 
Carson and the said Julius Peyser, receivers in said Equity 
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cause No. 53117, and was brought for the purpose of shield¬ 
ing the corporate trustee defendant, the individual trustee 
defendant, the defendant, Halsey, Stuart & Co., Inc., and 
the mortgagor-defendant, from all of their acts, misfeas¬ 
ances, and neglects herein set forth, and for the further 
purpose of procuring the appointment of unfair, biased 
and prejudicial receivers under the dominance of the said 
defendants, to the end that all of the defendants might 
escape liability in the premises, and that it might be made 
difficult or impossible for any individual bondholder, in¬ 
cluding this plaintiff, to secure the rights to which he is 
entitled as a bondholder, and to which he is entitled because 
of the acts, misfeasances and neglects of said defendants. 
# # * 

WHEREFORE, and by reason of the matters and things 
hereinabove stated, the plaintiff prays: 

1. That the defendant, Halsey, Stuart & Co., Inc., be re¬ 
quired to enter an account of all moneys received by it 
from the mortgagor-defendant, Wardman Real Estate 
Properties, Inc., during the time all of the bonds of the 
first three series were outstanding, and be especially re¬ 
quired to account for all moneys received by the said defen¬ 
dant, Halsey, Stuart & Co., Inc., for the payment of interest 
or on account of sinking funds of any of said first three 
series of bonds. 

2. That the trustee defendants, the Central Union Trust 
Company of New York, now known as the Central Hanover 
Bank and Trust Company, and Frank Wolfe, be decreed 

to be unfit and improper persons to act as trustees 
56 for this plaintiff or for any other holders of the 
bonds of said first three series, and that they be re¬ 
moved as such trustees. 

3. That if it should develop that there was any over¬ 
certification in principal amount of any of the bonds of 
said first three series by the corporate trustee defendant, 
the Central Hanover Bank and Trust Company, that said 
corporate trustee defendant be forthwith required to pay 
into the Registry of the Court the principal amount of any 
bonds which may have been so over-certified, together with 
interest thereon. 

1 4. That receivers be appointed pendente lite to take full 
possession and control of all of the mortgaged property, 
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and to manage and operate the same during the pendency 
of this action. 

5. That the defendants, and ail of them, be enjoined from 
interfering with the possession, control, management, or 
operation of any of the mortgaged properties by said re¬ 
ceivers. 

6. That a rule issue forthwith, requiring the corporate 
trustee defendant, the Central Hanover Bank and Trust 
Company, and the individual trustee defendant, Frank 
"Wolfe, and the mortgagor-defendant, Wardman Real Es¬ 
tate Properties, Inc., to show cause on a short day why 
said three last-named defendants should not be enjoined 
from prosecuting or maintaining, or from taking any fur¬ 
ther proceedings in Equity cause No. 53117 in this Court, 
entitled Central Hanover Bank and Trust Company and 
Frank Wolfe, as plaintiffs, vs. Wardman Real Estate Prop¬ 
erties, Inc., as defendant. 

7. That upon a final hearing hereof, the mortgaged prop¬ 
erty be decreed to be sold and the proceeds thereof be ap¬ 
plied to the payment of the principal amount and interest 

of the bonds now outstanding, and should the sum 
57 realized from the operation and sale of said mort¬ 
gaged property be insufficient to pay the face value 
of all of the bonds of the first three series, together with 
accrued interest, in full, that then the defendant, Halsey, 
Stuart & Co., Inc., be decreed to be liable for such de¬ 
ficiency, and that a money judgment be entered against 
said defendant, Halsey, Stuart & Co., Inc., therefor. 

8. That the plaintiff have such further, other and differ¬ 
ent relief as to Equity may seem meet and as the circum¬ 
stances of the case may from time to time require. 

LESLIE M. SHAW. 

WILLIAM B. O’CONNELL, 

Attorney for Plaintiff 

District of Columbia, ss : 

Leslie M. Shaw, being first duly sworn on oath deposes 
and says that he is the plaintiff in the foregoing Amended 
bill of complaint; that he has read the same and knows 
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the contents thereof, and that he verily believes the facts 
therein stated to be true. 

LESLIE M. SHAW 

'SUBSCRIBED and SWORN to before me this 24th day 
of Julv, A. D., 1931. 

HARRY H. HOLLANDER 

(Notarial Seal) Notary Public, D. C. 

58 Memorandum 

Filed June 6, 1932 

* ♦ * 

Equity No. 53077 

This is a motion by defendant Halsey, Stuart & Com¬ 
pany, Inc. to dismiss the amended bill of complaint. 

It is claimed that the bill is multifarious in that it at¬ 
tempts to join a cause of action for fraud and other com¬ 
plaints against Halsey, Stuart & Company, Inc. with the 
claim for equitable relief against other parties made de¬ 
fendant in the amended bill. 

The bill seeks a foreclosure of the trust instrument un¬ 
der which plaintiff’s bonds are secured; it seeks removal 
of the trustee named in the trust instrument; it seeks relief 
against the trustee for an alleged overcertification of bonds, 
and that said trustee be compelled to pay into the Registry 
of the Court the principal amount of any bonds which may 
have been overcertified; and it seeks a personal judgment 
against defendant Halsey, Stuart & Company, Inc. for any 
deficiency which may arise in the payment of the bonds 
secured by the trust instrument. 

It seems to me that the bill does join a cause of action 
against the Central Hanover Bank and Trust Company 
for overcertification of the bonds, for its removal as trus¬ 
tee, and for a foreclosure of the deed of trust with a cause 
of action against Halsey, Stuart & Company, Inc. 

59 for misrepresentation and fraud in the sale of the 
bonds. 

Under the recent decision of the Court of Appeals in 
Loehler v Auth, 51 F (2d) 435, where the law of multi¬ 
fariousness is discussed, I think this objection to the bill 
is good, and that the motion to dismiss must be granted 
on that ground. 
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The action against Halsey, Stuart & Company, Inc. or 
part of that action, seems to be in deceit. Paragraphs 23 
and 24 of the bill allege the making of certain misrepre¬ 
sentations upon which the original purchasers of the bonds, 
including plaintiff’s predecessors in title , relied. 

Plaintiff does not disclose when he purchased his bonds, 
nor the facts then within his knowledge. The bill shows 
that at one time the bonds were selling as low as 25; plain¬ 
tiff may have bought at that price; he may never have 
heard of the misrepresentations or he may not have be¬ 
lieved or relied upon them. He alleges nothing to show 
that his predecessors assigned to him their right to re¬ 
cover in deceit. Without deciding the question at this 
time I doubt very seriously that plaintiff makes out a case 
on this point. 

The motion to dismiss is granted. 

JESSE C. ADKINS 
Justice 

JUNE 6 1932 

60 Order Dismissing Amended Bill of Complaint dec. 

Filed June 10, 1932 
* * # 

EQUITY NO. 53007 

This cause came on to be heard on the motion of defen¬ 
dant, Halsey, Stuart & Co., Inc., to dismiss the amended 
bill of complaint filed herein September 22, 1931, and the 
motion of the plaintiff to strike said motion to dismiss, and 
was argued by counsel, and upon consideration thereof, it 
is by the Court this 10th dav of June, 1932, 

ADJUDGED, ORDERED'And DECREED: 

1. That said motion to strike the motion to dismiss be 
and the same is hereby denied; 

2. That said motion to dismiss the amended bill of com¬ 
plaint be and the same is hereby granted, and the said 
amended bill of complaint be and the same is hereby dis¬ 
missed. 

JESSE C. ADKINS 
Justice 
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The plaintiff excepts to the action of the Court in mak¬ 
ing and entering the foregoing Order as contrary to the 
general principles of Equity, and especially because the 
Supreme Court of the District of Columbia, Mr. Justice 
Letts presiding, had previously overruled a motion by the 
defendant, Halsey, Stuart & Co., Inc., to strike the plain¬ 
tiff’s Bill of Complaint, on the hearing of which said motion 
to strike the same identical questions were raised and de¬ 
termined by Mr. Justice Letts, as were raised and pre¬ 
sented on the motion to dismiss; whereby the said action of 
the said Mr. Justice Letts in over-ruling the motion of said 
Halsey, Stuart & Co., Inc., to strike the Bill of Complaint 
became the law of the case; and Mr. Justice Adkins 

61 was without jurisdiction to reverse the prior action 
of Mr. Justice Letts in the premises. 

And the plaintiff appeals from the making and entering 
of the above Order to the Court of Appeals of the District 
of Columbia, which appeal is allowed upon plaintiff post¬ 
ing a cost bond of One Hundred ($100) dollars, or a deposit 
in lieu thereof of Fifty ($50) dollars in cash with the Clerk 
of the Supreme Court of the District of Columbia. 

JESSE C. ADKINS 

62 Motion to Substitute Trustee Plaintiff 

Filed October 17 1932 

m m m 

Equity No. 53077 

■ Now comes William B. O’Connell, one of the beneficiaries 
of the trust of which the late Leslie M. Shaw was trustee 
and also one of the attorneys herein, and respectfully 
shows the Court that the said Leslie M. Shaw, plaintiff 
trustee, departed this life on to wit the 2Sth day of March, 
1932, in the City of Washington, District of Columbia, and 
moves that W. Bissell Thomas be substituted as plaintiff 
trustee herein, with all the rights accrued, accruing and to 
accrue to the plaintiff in this proceeding. 

WILLIAM B. O’CONNELL 
Attorney for Plaintiff 
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District of Columbia, ss: 

William B. O’Connell, the moving party in the foregoing 
motion, being first duly sworn on oath deposes and says 
that the facts stated in the foregoing motion are true. 

WILLIAM B. O’CONNELL 

SUBSCRIBED and SWORN to before me this 17th day 
of October, A. D. 1932. 

(Notarial Seal) SAUL G LICHTENBERG 

NOTE: No service of above motion appears of record. 

63 Order Substituting W. Bissell Thomas as 

Trustee Plaintiff 

Filed October 17 1932 

m * # 

Equity No. 53,077 

On motion of William B. O’Connell suggesting the death 
of the late trustee plaintiff, Leslie M. Shaw, it is by the 
Court this 17th day of October, A. D. 1932, 

ORDERED, That W. Bissell Thomas be substituted for 
the late Leslie M. Shaw as trustee plaintiff in the above 
entitled action, with all of the rights accrued, accruing and 
to accrue to the trustee plaintiff herein. 

0 R LUHRING 
Justice 


64 Supplemental Bill and Pc tition for Injunction 

and Relief- 

Filed October 18, 1932 

In the Supreme Court of the District of Columbia 

Equity No. 53077 

W. Bissell Thomas, Successor to Leslie M. Shaw, Trustee 

Plainti ff 

vs. 

Central Hanover Bank & Trust Company Frank Wolfe 
Wardman Real Estate Properties, Inc., and Halsey, 
Stuart & Company, Inc. Defendants 
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Now comes AY. Bissell Thomas, heretofore on October 17, 
1932 duly subscribed as plaintiff in the above entitled cause 
by order of this Court, and files this his supplemental bill 
of complaint herein for an injunction enjoining the sale of 
the property covered by the indenture of mortgage, Exhibit 
‘‘A" to the original bill herein, on October 21, 1932 until 
the further order of the Court, and for other relief. 

And in this behalf the plaintiff respectfully shows the 
Court: 

The petitioner refers to the amended complaint filed July 
24, 1931, and prays that the matters therein alleged may 
be considered as a part of this petition insofar as any such 
matters are pertinent or relevant to the issues raised by 
this petition, and in this behalf the petitioner respectfully 
shows the Court that, on to-wit Aug. 13,1931 the defendant 
Halsey, Stuart & Company, Incorporated, filed a motion to 
Strike the plaintiff’s amended bill, which said motion was 
on Sept. 4, 1931, denied by the Court, Mr. Justice Letts, 
presiding: and on Sept. 22, 1931, the same defendant filed 
its motion to dismiss the amended bill, which motion was 
based upon the identical principles of law and fact, 
fi;5 as was its former motion to strike, notwithstanding 
which, and notwithstanding that the ruling of Mr. 
Justice Letts was final and determinative of the issues 
raised by the motion to strike, and that said issues were 
identical with those raised by the motion to dismiss and 
the other justices of this Court were without jurisdiction to 
nullify, abrogate or modify the said action of Mr. Justice 
Letts, Mr. Justice Adkins on June 10, 1932, entered an 
order herein purporting to sustain the said motion of the 
defendant Halsey, Stuart & Company, Inc. to dismiss the 
amended bill, and petitioner says that said last named or¬ 
der of Mr. Justice Adkins was so made and entered with¬ 
out any jurisdiction, and was, and is, void and of no effect, 
and petitioner prays that it be so treated by the Court, and 
that petitioner have the same rights and remedies against 
the defendant Halsey, Stuart & Company, Incorporated as 
though the said order of Mr. Justice Adkins had never 
been made, entered or filed herein. 
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IV. 

That a printed copy of said so-called Bondholders Pro¬ 
tective Agreement is attached to this petition as a com¬ 
ponent part hereof in the same manner as though the same 
were fully and completed set-out and re-iterated in this 
paragraph, and petitioner says that the terms and condi¬ 
tions therein contained are so unfair, and so subversive of 
all the principles of equity and fair dealing, and the bond¬ 
holders who deposited their bonds were so kept in ignor¬ 
ance thereof, that the said committee and the said deposita¬ 
ries should not be permitted by a court of equity to take 
any rights of any kind soever by reason of said agreement, 
but on the contrary should be adjudged to have practiced 
fraud and chicanery in attempting to enforce any 
66 of the terms or conditions of said agreement, and be 
held to be now guilty thereof in seeking any rights 
thereunder. 

* # • 

VIII. 

Petitioner respectfully refers the Court to all of the pro¬ 
visions of the so-called Bondholders Protective Agreement 
and the Plan and Agreement of "Re-organization and al¬ 
leges that their terms and conditions are so inequitable 
and unfair to this petitioner and to all bondholders that 
no part of either of said agreements should be permitted 
to be put into effect; and in this behalf petitioner says that 
the proposed sale to be held on October 21st 1932, is a step 
toward the accomplishment of said Plan and Agreement, 
and that unless said sale is restrained the property will be 
bid in by some party acting for said Leonard L. Stanley, 
who will forthwith proceed to carry out said Re-Organiza¬ 
tion Plan to the irreparable damage of petitioner and other 
bondholders, who are without other remedy in the premises. 


Wherefore this petitioner prays: 

1. That a temporary injunction issue forthwith restrain¬ 
ing all of the defendants from selling or offering for sale, 
until the further order of the Court, any of the property 
covered by the indenture of mortgage. 
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7. That an order be made and entered nullifying and 
abrogating the order signed by Mr. Justice Adkins on 
June 10, 1932, sustaining the motion to dismiss the 
Amended Bill filed by the defendant Halsey, Stuart & Co., 
Inc., and re-instating said defendant as a party de- 
67 fondant herein to like effect as though said order of 
June 10, 1932, had never been made or entered. 

S. That Julius I. Peyser, Joseph P. Tumulty and Thomas 
I). Carson be forthwith discharged as receivers in Equity 
Cause No. 53,177, and that other and different receivers 
be appointed in this proceeding with the usual powers of 
receivers in like cases. 


• * * 

AY. BISSELL THOMAS 
Petitioner 

AY. BISSELL THOMAS, Pro Se 

WILLIAM B. O’CONNELL 
Attorneys for Petitioner 

District of Columbia ss : 

1 Being first duly sworn says that he is the petitioner in 
the foregoing petition, that he knows the contents thereof, 
and that the statements therein contained are true, except 
as to those matters stated on information and belief, and to 
tench matters affiant says that he believes them to be true. 

AY. BISSELL THOMAS 


Sworn to and subscribed to before me this 18th day of 
October 1932. 


AYIRT B. FURR 


(Notarial Seal) 


Notary Public D. C. 


68 Docket Entries 

* * * 

Equity No. 53,077 
Date Proceedings 

* * m 

1932 Oct 17 Alotion of AA~. B. O’Connell to sub¬ 

stitute trustee plaintiff. Notice 
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1932 Oct 17 


4 4 

4 4 

18 

4 4 

4 4 

4 4 

4 4 

4 4 

44 

44 

4 4 

18 

4 4 

4 4 

21 

4 4 

4 4 

21 

1933 Feb 

3 

44 

44 

8 

4 4 

4 4 

9 

4 4 

4 4 

15 


69 Order 


Order substituting W. Bissell 
Thomas as Trustee 
Supplemental Bill of plff for in¬ 
junction 

Motion of pi if for Rule 
Add. deposit for costs by plff 
Rule returnable Oct. 21/32,1 copy 
Answer of Trustees to supplemental 
bill & rule 

Order discharging Rule. 

Petition of Plff. for removal of trustee 
Notice of hearing of petition 
Answer of Central Hanover Bank & 
Trust Co to petn. of W. B. Thomas 
Decree dismissing Plaintiff’s Petition 
asking removal of Trustee under 
Mortgage 

Granting Leave to U\ Bissell Thomas 
to Intervene Specially 


filed 

i i 
a 


u 


filed 


i i 


Filed October 24 1932 


* # # 

Equity No. 53,117 

It appears to the Court on W. Bissell Thomas, that he 
has a substantial and vital interest in the matter of the 
sale of the mortgaged property herein on October 21, 1932. 
It is therefore, hereby 

ORDERED that leave be, and hereby is, granted to the 
said \V. Bissell Thomas to appear specially in the above 
entitled cause Equity No. 53,117 and file and intervene pe¬ 
tition therein objecting to the confirmation of the sale of 
the mortgaged property on October 21, 1932. 

Bv the Court this 24th dav of October, 1932. 

0 R LUHRING 

Justice 
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70 Order 

Filed October 28 1932 

* * # 

Equity Xo. 53,117 

It appearing to the Court from motion of William B. 
O’Connell this day filed that he is the owner of Two Thou¬ 
sand ($2000) dollars par value of the First and Refund¬ 
ing Mortgage Gold Bonds, 6M>% Series, due 1938, of the 
Wardman Real Estate Properties, Inc., and that the said 
bonds are now on deposit in the Central Hanover Bank & 
Trust Company of Xew York and the First Union Trust & 
Savings Bank of Chicago, as depositary and sub-depositary 
of the Bondholders’ Protective Committee, and that as 
such the said William B. O’Connell has an interest in the 
confirmation of the sale of the mortgaged property on Oc¬ 
tober 21st, 1932, now therefore It is this 28 day of Octo¬ 
ber, 1932, hereby 

ORDERED, That William B. O’Connell be and he here¬ 
by is permitted to intervene in the above entitled cause and 
is made a party thereto. 

Bv the Court: 

! * ORLUHRING 

' Justice . 


71 Compliance With Partial and Conditional Mandate 
Issued by the United States Court of Appeals 
on January 12tli, 1935 . 

Filed April 10 1935 

• # * 

Equity Xo. 53,117 

iNow comes William B. O’Connell and in accordance with 
the partial and conditional mandate issued out of the 
United States Court of Appeals for the District of Colum¬ 
bia on January 12th, 1935, in the case of Thomas, et al. 
versus the Central Hanover Bank & Trust Company, No. 
6011, files herein this, his written election and consent to 
accept an equal proportionate interest in the property, as 
held by the purchasing corporation, with the same rights as 
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if lie had joined in the bondholders’ protective committee 
prior to the date of sale; he, the said William B. O’Con¬ 
nell, waives the receipt of the cash proceeds awarded by 
order of distribution made in this Honorable Court on the 
basis of the sale heretofore ratified, it being understood 
that this arrangement shall be without penalty or extra 
charge. The amount of bonds held by the said William B. 
O’Connell have a par value of $13,500.00. 

WILLIAM B. O’CONNELL 


72 Memorandum 

MAY 13, 1935 

Mandate of United States Court of Appeals for the Dis¬ 
trict of Columbia, entering final and conclusive decree af¬ 
firming decree with costs—filed. 


73 Order 

Filed April 19 1933 

* # * 

Equity Nos. 53,117 and 53,180 

These causes came on to be heard upon the report of 
Joseph P. Tumulty and Julius I. Peyser, receivers herein, 
filed on the 6th day of April, 1933, and it appearing to the 
court that the matters involved in this cause are of a nature 
requiring the detailed examination of claims and accounts, 
and that other exceptional conditions require it, it is by 
the court this 19th day of April, 1933, ORDERED as fol¬ 
lows, viz: 

1. A. Leftwich Sinclair, auditor of this court, is hereby 
appointed special master in this cause with the usual powers 
exercised by special masters in like cases under the rules 
of this court and under the equity rules of the United 
States Supreme Court having relation thereto, and under 
such subsequent orders as this court may enter herein. 

2. The special master is authorized and directed to state 
the account of the receivers filed herein on the 6th day of 
April, 1933, and report his findings thereon to the court. 
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3. The special master is authorized and directed to take 
testimony, make findings of fact, adopt conclusions of law 
and report to the court respecting the ownership of the 
items referred to in the “memo account” of the receivers 
referred to in their said report filed herein on the 6th day 
of April, 1933. 

4. All persons, firms or corporations having claims or 
demands against the defendant, Wardman Real Estate 
Properties, Inc., or the receivers herein, or against any 

property in the hands of the receivers, are required 
74 on or before the 30th day of June, 1933, under 

penalty of thereafter having said claims disallowed 
in the discretion of the Court, to file the same with the 
special master, sending copy thereof to the receivers here¬ 
in, at the offices of their counsel, Messrs. Douglas, Obear & 
Douglas, 822 Southern Building, Washington, D. C-, which 
said claims or demands shall be supported by affidavit and 
shall set out the amount and nature of any security or lien 
held bv the claimant or to which the claimant is entitled, 
and also any claims of preference in payment out of the 
assets in the hands of the receivers in this cause, or to any 
other creditors of the said defendant, Wardman Real Es¬ 
tate Properties, Inc. 

5. The said Joseph P. Tumulty and Julius I. Peyser, re¬ 
ceivers, shall as soon as they conveniently can after the 
l9th day of April, 1933, publish each week for two succes¬ 
sive calendar weeks in a newspaper published and having 
general circulation in the District of Columbia and in the 
Washington Law Reporter, notice to all persons, firms and 
corporations interested in the subject matter of this order 
of the substance of the order having relation to the filing of 
claims, and shall also give not less than twenty days notice 
by mail to all creditors and claimants of whose names and 
addresses they may be informed. 

6. The receivers are hereby authorized provisionally to 
allow any claims so filed. They are hereby further author¬ 
ized provisionally to compromise and liquidate any such 
claim. Such provisional allowance, compromise or liqui¬ 
dation shall not be construed to change the burden of proof 
in the event of objection to the claim as hereinafter pro¬ 
vided for. The receivers shall from time to time file with 
the special master a report of all claims thus provisionally 
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allowed or provisionally compromised and liquidated by 
them. Upon the filing of such report the receivers 

75 shall give notice of filing thereof by mail to the at¬ 
torneys of record in these causes. Any party to 

this suit or any person interested in the distribution of the 
proceeds of property in the hands of the receivers may 
within twenty days after the mailing of the notice of such 
report object to any such claim by filing a written notice 
of objection with the special master, sending copy thereof 
to the receivers at the offices of their counsel, as aforesaid. 

7. No such allowance or provisional compromise and 
liquidation of any such claim by the receivers shall be 
deemed to make the claim so liquidated an obligation of the 
receivers nor give authority to the receivers to make pay¬ 
ment of the amount thereof, but all such claims shall be 
reserved for future and final disposition by this court. 

8. All claims and demands now or which may hereafter 
be filed with the special master which are not provisionally 
allowed by the receivers or provisionally compromised and 
liquidated by the receivers herein, or which are objected 
to by the filing of objections as aforesaid, shall be con¬ 
sidered referred to the special master, who shall take testi¬ 
mony with reference thereto and report such testimony to 
this court, together with his findings of fact and conclusions 
of law thereon. 

9. The court reserves the right at any time to fix a rea¬ 
sonable time within which all claims referred to the special 
master shall finally be proved before said special master. 

10. Nothing contained in this order shall adversely af¬ 
fect, or bar, the rights of any one having a claim against 
the 'VVardman Real Estate Properties, Inc*., or to the funds 
in the hands of the receivers, which is now in process of 

being determined in any suit pending in this court, 

76 including the right, if any, to a deficiency decree in 
Equity Cause No. 53,117 and which has not been 

finally adjudicated by judgment or decree prior to the ex¬ 
piration of the time herein limited for filing claims. The 
court hereby reserves the right with respect to all claim¬ 
ants, both tort and contract, both in rem and in personam, 
who either have brought suit heretofore or who may here¬ 
after elect to bring suit, to require at any time that such 
claimants, irrespective of the status of their suit, shall by 


56 W. BISSELL THOMAS, ET AL. VS. JULIUS I. PEYSER, ET AL. 


a day certain prove their claims before the special master 
in order to permit the termination of this receivership pro¬ 
ceeding. 

11. The special master shall make seasonable reports 
from time to time on the several separate matters and 
things herein referred to him. 

12. Any party or claimant may apply for modification 
of any of the terms of this order upon cause shown at any 
time upon notice and all matters not hereby disposed of or 
determined are reserved for future adjudication. 

JAMES M. PROCTOR 
Justice. 


77 Order 

Filed October 20 1933 

* m # 

Equity Nos. 53,117 and 53,180 

These causes came on to be heard upon a separate re¬ 
port in Equity Cause No. 53,117 and a separate report in 
Equity Cause No. 53,180 filed October 13, 1933, by Julius I. 
Peyser, and Joseph P. Tumulty, receivers herein, and said 
reports having been considered at a hearing on October 13, 
1933, which hearing was adjourned to this day, it is by the 
Court this 20th day of October, 1933, 

ORDERED as follows, viz: 

1: This Court having heretofore, by order of April 19, 
1933, directed that “all persons, firms or corporations hav¬ 
ing claims or demands against the defendant Wardman 
Real Estate Properties, Inc., or the receivers herein, or 
against any property in the hands of the receivers, are re¬ 
quired on or before the 30th day of June, 1933, under pen¬ 
alty of thereafter having said claims disallowed in the dis¬ 
cretion of the Court, to file the same wdth the Special 
Master”, and being of the opinion that the interests of 
justice now’ require as prompt a determination of these pro¬ 
ceedings as may be practicable, it is ORDERED that no 
claims may hereafter be filed with the Special Master ex¬ 
cept by leave of Court first had and obtained after notice to 
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counsel for the receivers, and that on and after November 
15th, 1933, any and all claims not theretofore filed with 
the Special Master shall be disallowed in so far as the 
rights of such claimants to share in any assets of the re¬ 
ceivers are concerned, excepting only claims which were 
in process of liquidation in this Court prior to the refer¬ 
ence of these causes to the Special Master. 

78 2. The Special Master is hereby authorized and 

directed at any adjourned hearing to take testimony 
and make recommendation and report to the Court on the 
amount of compensation to be paid to Douglas, Obear & 
Douglas, counsel for the receivers, for their services in 
Cause No. 53,180. 

3. The account of the receivers in Cause No. 53,117 filed 
this day is hereby referred to the Auditor, with instructions 
to state the same and report thereon to the Court. 

4. The Court is of the opinion that the receivers should 
not at this time offer for sale or sell at public auction their 
claims to deposits in District of Columbia banks now stand¬ 
ing in the hands of conservators and their accounts receiv¬ 
able as shown by their said report in Equity Cause No. 
53,117, and accordingly instructs the receivers not to offer 
for sale or sell the same at this time; this instruction, how¬ 
ever, to be without prejudice to the receivers’ renewal of 
their request for instructions with respect to said matters. 

JAMES M. PROCTOR 
Justice. 


79 Second and Final Report of the Auditor as 

Special Master 

Filed April 9-1936 

* # • 

Equity Nos. 53,117 and 53,180 

To the Supreme Court of the District of Columbia: 

The Auditor, as Special Master in the above-entitled 
causes, respectfully submits to the Court the following, as 
his second and final report herein. 

1. These two causes involve what are known as the 
“mortgaged” and the “unmortgaged” receivership prop- 
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erty of War dm an Real Estate Properties, Inc., in the Dis¬ 
trict of Columbia. Julius 1. Peyser and Joseph P. Tumulty 
are Receivers in both causes, having been appointed by the 
Court in July, 1931. 

2. The causes were referred to the Auditor, as Special 
Master, by order dated April 19, 1933, which provides, in 
part, as follows: 

# # # 

3. In cause No. 53,117, involving the “mortgaged” 
estate, the Receivers, on July 15, 1931, took possession of 
certain valuable real and personal properties in the Dis¬ 
trict of Columbia covered by the lien of a first and refund¬ 
ing mortgage from said Wardman Real Estate Properties, 
Inc., to Central Union Trust Company of New York (now 
Central Hanover Bank and Trust Company) and Frank 
Wolfe, trustees, dated September 1, 1928, and operated 
the properties under the direction of the Court, until De¬ 
cember 31, 1932. The properties were sold at foreclosure 
on October 21, 1932, pursuant to decree of foreclosure and 
sale entered by the Court on October 14, 1931, and the Re¬ 
ceivers operated the properties, from the date of 

80 sale to December 31, 1932, for the account of Wash¬ 
ington Properties, Inc., assignee of the purchasers 
at the foreclosure sale. The Receivers, on March 30, 
1933, filed their account through January 31, 1933, show¬ 
ing certain assets and liabilities derived from their opera¬ 
tion of the mortgaged properties prior to October 21, 1931. 
Section 10 (B) of said decree of foreclosure and sale di¬ 
rected the payment of these assets to the Union Trust 
Company, for account of the trustee under said first and 
refunding mortgage. Inasmuch as the properties at fore¬ 
closure sale brought substantially less than the amount due 
under the mortgage, the ultimate recipients of the net 
assets of the mortgaged receivership are the holders of 
said first and refunding mortgage bonds of the defendant 
Wardman Real Estate Properties, Inc. 

4. In cause No. 53,180, involving the “unmortgaged” 
estate of said Wardman Real Estate Properties, Inc., the 
Receivers acquired the assets of that corporation in the 
District of Columbia, which were not subject to the lien of 
said first and refunding mortgage. It appears that these 
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assets, aggregating substantially more than $200,000.00, 
now consist chiefly of deposits in banks and certain ac¬ 
counts receivable of said Wardman Real Estate Prop¬ 
erties, Inc. 

• # * 

8. There have been filed with the Special Master 240 
claims against said Wardman Real Estate Properties, Inc., 
and the Receivership estate, in the aggregate amount of 
$17,509,445-50; and the Receivers have filed reports with 
the Special Master, showing that they have provisionally 
allowed 203 of these claims, in the aggregate amount of 
$ 5,008.47 , and that 155 of the claims provisionally allowed 

(aggregating $1,639.51 ) were for reimbursement of 
81 state income taxes paid by the claimants on income 
from First and Refunding Mortgage Gold Bonds of 
said Wardman Real Estate Properties, Inc., which the 
Company had agreed to refund to the persons paying the 
same. 

9. The evidence shows that the Receivers, through their 
counsel, duly published a notice to all persons, firms and 
corporations interested in the subject-matter of said order 
of April 19, 1933, of the substance of said order having re¬ 
lation to the filing of claims, and also gave not less than 
twenty days notice by mail to all creditors and claimants 
of whose names and addresses they were informed, pur¬ 
suant to paragraph 5 of said order. See Stenographic Rec¬ 
ord of hearings, Vol. 1 pp. 16, 17. 

• # * 

11. During the taking of testimony in support of claims 
not provisionally allowed by said Receivers, counsel for 
the Receivers objected to the allowance of certain of the 
claims; but as a result of testimony offered, or in some in¬ 
stances as a result of additional information presented to 
them, the Receivers, through their counsel, have withdrawn 
their objections to certain claims, and have recommended 
that such claims be allowed by the Special Master. The 
claims referred to, which both Receivers, through their 
counsel, recommend be allowed by the Special Master, 
(with the exception of the claims of Washington Proper¬ 
ties, Inc., and Central Hanover Bank and Trust Company, 
Trustee; as to which, see “Notes” below), are as follows: 
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General Claims 

• # * 

Washington Properties, Inc. $2,720,000.00 

* * * 

82 Central Hanover Bank & Trust Co. 

Trustee, $10,470,039.09 

# * ♦ 

Finding in respect of the above-mentioned claims. 

12. Upon consideration of the recommendations of the 
Receivers, referred to above, and of the evidence adduced; 
and it appearing that none of the creditors has objected to 
the allowance of any of the foregoing claims, the Special 
Master finds that each and all of said claims should be 
allowed. 


Claim of Daniel Tlieiv Wright 

43. Judge Wright asks that he be allowed the sum of 
$10,000.00, as compensation for professional services per¬ 
formed bv him as attornev for said Receivers. * * * 

* m 

44. After the best consideration he has been able to give 
to the matter, the Special Master has come to the conclusion, 
and finds, that an allowance of $ 5 , 000.00 would fairly and 
reasonably compensate Judge Wright for his services in 
the “Calvin litigation”, supra, and that his claim, to this 
extent, should be allowed. 

* * • 

Claim of Douglas, Obear, Morgan & Campbell. 

47. Messrs. Douglas, Obear, Morgan & Campbell ask al¬ 
lowance of $20,000.00, as compensation for the services ren¬ 
dered and performed by them as counsel for the Receivers, 
in Equity Cause No. 53,180. * * * 

48. It is quite apparent that Messrs. Douglas, Obear, 
Morgan & Campbell have rendered valuable and effective 

services in Equity Cause No. 53,180, as counsel for 
83 said Receivers: and after due and full considera¬ 
tion of the entire testimony and the record and pro¬ 
ceedings in said cause, the Special Master finds that Messrs. 
Douglas, Obear, Morgan & Campbell should be allowed, as 



W. BISSELL THOMAS, ET AL. VS. JULIUS I. PEYSER, ET AL. 61 


full and final compensation for their services, the sum of 
$15,000.00 . 

Claim of Julius I. Peyser. 


50. After due consideration, the Special Master finds 
that the services rendered by Colonel Peyser as Receiver 
in Equity Cause No. 53,117, after January 1, 1933, were 
efficient and necessary, and “beyond those which were con¬ 
templated to be necessary”; and that Colonel Peyser is 
equitably entitled to reasonable compensation for such ser¬ 
vices. The Special Master accordingly recommends that 
Colonel Peyser be allowed the sum of $ 7,500.00 , as addi¬ 
tional and final compensation for his services as Receiver 
in Equity Cause No. 53J17, from January 1, 1933, to the 
termination of the receivership in said cause. 

* * * 

53. Mr. W. Bissell Thomas and Mr. William B. O’Con¬ 
nell appeared at the hearings held on August 5, 1935, and 
August 9, 1935, and objected to the amount of the claim of 
the Central Hanover Bank and Trust Company, Trustee, 
and to the claim of the Washington Properties, Inc., See 
Record of hearings, Vol. II, p. 590 et seq. 

In the course of the hearing on August 9, 1935, the fol¬ 
lowing occurred: (See Record of hearings, Vol. II, pp. 
646-648) 

“Mr. Thomas: There are many facts which I think 
should be before your Honor before making your report in 
the matter, and I think we should have an opportunity to 
bring out the full facts. It need not necessarily be a pro¬ 
longed hearing. Will you.. Honor postpone again until I 
shall have had an opportunity to read the record? 

The Special Master: The case has been here for a long 
time. 

Mr. Thomas: I would like to make a proffer of what I 
want to show. In general, and without specifying 
84 the exact nature of the evidence, we ask to be given 
an opportunity to produce evidence in this hearing, 
showing, or tending to show, that the Central Hanover Bank 
and Trust Company, one of the plaintiffs for Ten Million 
Dollars, is not entitled to be allowed that claim for reasons, 
among others, and the reasons now stated do not exclude 
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any others. It can be shown that the Central Hanover Bank 
and Trust Company has been paid inordinate fees, at the 
expense of the first mortgage bondholders; has been a 
member of a conspiracy formed in the year 1930, or prior 
thereto, for the express purpose of mulcting the first mort¬ 
gage bondholders of some of their rights which might ac¬ 
crue to them as holders of the bonds. We also are prepared 
to show that the Washington Properties Company, claimant 
for Two Million Dollars, is a corporation organized, man¬ 
aged and controlled as part of the conspiracy to mulct the 
first mortgage bondholders out of their rights, and is now in 
the control of men selected by the conspirators, and is be¬ 
ing managed and controlled in furtherance of such con¬ 
spiracy; that the presentation of the claim for Two Million 
Dollars now pending is in furtherance of that conspiracy, 
which is a fraud on the first mortgage bondholders. Fur¬ 
ther the Central Hanover Bank are not proper persons to 
be entrusted with funds of a trust character, and 
the claim which they now make they do not make as bene¬ 
ficial owners, but as trustees, and they are not persons to 
handle funds of that kind. 

Mr. Peyser: I am receiver in this case, I want to take 
Action. My request at the present time has been the ques¬ 
tion as to whom the money should go. I am not charging 
the Central Hanover and Trust Company of any wrong do- 
ihg. I think it is all a question of fact, and I object to that 
statement made by him. The proposition before your 
Honor is purely a legal proposition as to whom the money 
should go. 

1 Mr. Lesli: We are proceeding here under an order of 
this Court of April 19, 1933. I find nothing in that order 
which would justify your Honor in at this time going into 
such an examination as suggested by the argument which 
Mr. Thomas has made. It was not proof; it was conten¬ 
tion. We came here today to receive any evidence he 
wished to present; your Honor set aside today for that pur¬ 
pose. I protest against any further hearing. Your Honor 
has heard the type of evidence, which is utterly irrelevant 
to claims. I think the evidence today should be charged 
against somebody else. Your Honor is asked to give an 
opportunity to someone to prove these rambling narrations 
Of facts and contentions, when that counsel has not form- 
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ally intervened on behalf of any client. When that counsel 
is here today—although these hearings have been going 
on for years—we find he has not read the record to find 
cut. Your Honor is not justified in giving him further time 
to make further proof. I think the time has passed for 
any such proffer. We represent the principal creditor, and 
the receivership should not be continued. The money ought 
to be distributed. 

Mr. Peyser: I think the receivers have a right to know 
whether there was any consideration for the holder of the 
notes or bonds. 

Mr. Lesh: What I had in mind was the examination into 
this proffer of proof. 

Mr. Peyser: The receivers owe it to the Court to show 
the consideration. 

The Special Master: I will put it down for Monday. 

Mr. Thomas: I cannot sav anv more on Mondav than I 

« * « 

can say today. If I came in on Monday, I would not be 
ready. 

Mr. Peyser: I move it be closed, as one of the re¬ 
ceivers. 

85 Mr. Thomas: Monday would not be any use what¬ 
ever, so far as I am concerned. 

Mr. Pevser: I think it should be closed. 

The Special Master: We will close the hearing today, 
and give you ten days to submit a memorandum.” 

No memorandum was filed by Mr. Thomas. 

• * • 

Respectfully submitted: 

A. LEFTWICH SINCLAIR 
Auditor of the Supreme Court 
of the District of Columbia , 
Special Master. 

Apr 9 1936 


Memorandum 

No pleadings or proceedings by Mr. Thomas or Mr. 
O’Connell appear on the docket of this Court in Equity No. 
53117 subsequent to August 9, 1935, until petition filed May 
25, 1939. 
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86 Motion to Settle Record on Appeal 

Filed September 11, 1939 

• # * 

The moving parties, IV. Bissell Thomas and William B. 
O’Connell, respectfully show the Court that on the 25th day 
of May, 1939, these parties moved for an allowance of at¬ 
torneys’ fees for themselves to be paid out of funds in the 
hands of the Receivers for services rendered beneficial to 
the holders of First and Refunding Mortgage Bonds: that 
upon the Court's disallowing any fees to them they noted 
and perfected an appeal to the United States Court of Ap¬ 
peals for the District of Columbia on, to-wit, July 10th, 
1939, and on the 31st day of July, 1939, filed a Designation 
of Record. 

! The claim of these moving parties for a fee is based upon 
the ground that by the action of their clients the property 
securing First and Refunding Mortgage Bonds was first 
brought under the control of the Court, and the only issue 
to be presented on appeal is whether or not such property 
was so brought into the control of the Court, and if so 
whether or not these moving parties are entitled to an at- 
tornevs’ fee for services rendered their clients in so first 
bringing the property under the control of this Court. The 
record designated by these moving parties clearly informs 
the Appellate Court of the facts relevant to this issue. 

On the 21st day of August, 1939, the respondents filed a 
supplemental designation of the record which would greatly 
enlarge and encumber the same and would serve no good 
ot* useful purpose, and if the additional matters designated 
by the respondents are to be included in the record it will 
cause long and unnecessary delay, will not clarify the issue 
before the Appellate Court, but will on the other hand 
cloud the same and will put these moving parties to large 
and unnecessary expense. 

87 WHEREFORE, the said W. Bissell Thomas and 
William B. O’Connell move that the record on their 

appeal be limited to such matter as has been designated by 
them, and that if for any reason the respondents desire fur¬ 
ther matter in the record, such matter be only included 
therein at the expense of the respondents designating the 
same. 


W. BISSELL THOMAS, 
WM. B. O’CONNELL 
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88 Answer of Washington Properties, Inc., to 

Motion to Settle Record on Appeal. 

Filed September 18, 1939 

* * * 

Comes now the respondent, Washington Properties, Inc., 
and for answer to the motion of W. Bissell Thomas and 
William B. O’Connell denies that the portions of the rec¬ 
ord indicated by the designation filed August 21, 1939, by 
this respondent were unnecessary to be included in the rec¬ 
ord on appeal; and this respondent says that the inclusion 
of all of said portions of the record was made necessary 
by the generality of the averments in the petition of said 
Thomas and O’Connell filed May 25, 1939, and the general¬ 
ity of their assignments of error. 

Inasmuch, however, as said Thomas and O’Connell have 
by their present motion now defined the only issue to be 
presented by them on appeal, this respondent is advised 
that there may be safely omitted from the record on appeal 
certain of the items designated by this respondent, namely, 
Nos. 20, 22, 23, 24, 25, 31 and 32. This respondent con¬ 
sents also that item No. 30 be modified where it designates 
“items in paragraph 11 referring to claims of Washington 
Properties, Inc., and Central Hanover Bank and Trust 
Company, trustee”, so as to include only the name of the 
claimant and the amount allowed in respect of each of said 
two claims. 

To the end that this modification of respondent’s desig¬ 
nation may be made effective in orderly manner, this re¬ 
spondent files with this answer its amendment of and 

89 supplement to designation of record on appeal. 

WASHINGTON PROPERTIES, INC. 
By PAUL E. LESH, 

Its Attorney. 

90 Designation of Record on Behalf of Washing¬ 

ton Properties, Inc. 

Filed August 21 1939 

# # • 

The Clerk in preparing the transcript of record on the 
appeal of W. Bissell Thomas and William B. O’Connell 
herein will please include therein the following: 
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1. Receivers ’ report filed March 28, 1939, omitting all 
thereof excepting the title, filing date, paragraphs 1, 2 and 
3, final paragraph and signatures. 

2. Order referring report to Auditor, entered April 18, 
1939. 

3. Report of Auditor filed June 5, 1939, omitting from 
paragraph 1 thereof the quotation of the order of April 18, 
1939, from paragraph 2 the quoted notice, and omitting all 
of paragraphs 8 to 13, inclusive, and all of the schedules 
except the caption, the first five lines and the last page of 
Schedule A, and a memo that Schedule C shows distribu¬ 
tion to 207 several creditor claimants. 

4. Decree of foreclosure and sale entered October 14, 
1931, omitting all thereof excepting the first and fourth 
paragraphs of paragraph numbered 9 and the first para¬ 
graph of paragraph numbered 10 (B). 

5. Order entered June 22, 1939, confirming Auditor’s 
report of June 5, 1939, and directing distribution. 

6. The proposed findings of fact which were filed as part 
of motion filed June 30, 1939. 

7. Memo that no service on or copy to any party or coun¬ 
sel appears in respect to the motion filed June 30, 1939. 

8. Memo that no service on or copy to any party or coun¬ 
sel appears in respect to motion designated by Messrs. 

Thomas and O’Connell as one “to find facts and state 
91 separately conclusions of law, filed July 8th, 1939”. 

(Undersigned counsel assumes the description is 
correct and the filing date wrong.) 

1 9. Bill of complaint filed July 2, 1931, in Equity 53077, 
omitting the following parts thereof: Begin omission at 
semicolon in 19th line of paragraph I, omit paragraphs II 
to XV, inclusive, and XXI to XXII, and exhibits. 

10. Rule to show cause, issued July 2, 1931, in Equity 
53077. 

11. Order discharging rule and granting leave to amend, 
issued July 10, 1931. 

12. Amended bill of complaint filed July 24, 1931, in 
Equity 53077, omitting all excepting paragraphs XXIV, 
XXVII and XXX and the prayers for relief. 

13. Memorandum (on motion to dismiss amended bill of 
complaint) filed bv Justice Adkins June 6, 1932, in Equitv 
53077. 



W. BISSELL THOMAS, ET AL. VS. JULIUS I. PEYSER, ET AL. 67 


14. Order dismissing amended bill of complaint, June 10, 
1932, in Equity 53077, and notation of exception and appeal. 

15. Motion to substitute trustee plaintiff filed by 'William 
B. O’Connell, October 17, 1932, in Equity 53077, and memo 
that no service on or copy to any party or counsel appears. 

16. Order substituting W. Bissell Thomas as trustee 
plaintiff, October 17, 1932, in Equity 53077. 

17. Supplemental bill and petition filed in Equity 53077, 
October 18, 1932, omitting all thereof excepting the cap¬ 
tion, the opening paragraphs, paragraphs I, IV and VIII, 
and prayers 1, 7 and 8, and the signatures. 

18. All docket entries in Equity 53077 subsequent to said 
order of June 10, 1932. 

19. Order entered herein October 24, 1932, granting \Y. 
Bissell Thomas leave to intervene. 

20. Motion and petition of TV. Bissell Thomas, 
92 special intervenor, filed October 26, 1932. 

21. Order entered herein October 28, 1932, grant¬ 
ing William B. O’Connell leave to intervene. 

22. Petition of William B. O’Connell, intervenor, filed 
October 28, 1932. 

23. Memorandum of Justice Letts, filed November 28, 
1932. 

24. Memorandum that decree confirming sale was en¬ 
tered December 1, 1932. 

25. Conditional mandate dated September 24, 1934, filed 
January 12, 1935. 

26. Compliance with mandate by William B. O’Connell, 
filed April 10, 1935. 

27. Memo that final mandate of affirmance filed May 13, 
1935. 

28. Order entered April 19, 1933, limiting time for filing 
claims, and referring cause to Special Master. 

29. Order entered October 20, 1933, as to filing of claims. 

30. Report of the Auditor as Special Master filed April 
9, 1936, omitting all thereof excepting the following: The 
introductory paragraph, paragraphs 1, 2 (from which omit 
the quoted order), 3, 4, 8, 9. the first paragraph of 11, and 
items in paragraph 11 referring to claims of Washington 
Properties, Inc., and Central Hanover Bank and Trust 
Company, trustee, 12, the first sentence of 43, all of 44, the 
first sentence of 47, all of 48, 50 and 53. 
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31. From the transcript of proceedings before the Special 
Master filed with his report of April 9, 1936, the appear¬ 
ances at the hearing of August 5, 1935, Transcript 586 to 
587, 590 to fifth line from bottom of 593, inclusive; 596, 
lines 4 to 18, inclusive, 598, line 4, to 605, inclusive; ap¬ 
pearances at the hearing of August 9, 1935, Transcript 
606 to 607, 619 to third line 620, inclusive, last two lines 
of 645 and memo that pages 646 to 648 are omitted 

93 because quoted in the Special Master’s report. 

32. Memo that no exceptions to Special Master’s 
report of April 9, 1936, filed by Mr. Thomas or Mr. 
O ’Connell. 

33. Memo that no pleadings or proceedings by Mr. 
Thomas or Mr. O'Connell appear subsequent to August 9, 
1935, until petition filed May 25, 1939. 

PAUL E. LESH, 

Attorney for Washington Prop¬ 
erties, Inc. 

Copies of the foregoing designation of record have this 
21st day of August, 1939, been served upon— 

i Messrs. W. Bissell Thomas and William B. O’Connell 
Columbian Building, 

Washington, D. C. 

Messrs. Hamilton & Hamilton 
Union Trust Building 
Washington, D. C. 

Messrs. Hugh H. Obear and Edmund D. Campbell 
Southern Building 

Washington, D. C. 

PAUL E. LESH 

94 Amendment of and Supplement to Designation of 

Record on Behalf of Washington Properties, 
Inc. 

Filed September 18, 1939 


Unless otherwise directed by the Court, in preparing the 
transcript of record on the appeal of W. Bissell Thomas 
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and William B. O’Connell herein, the Clerk will please give 
effect to the following amendment and supplement to the 
designation on behalf of Washington Properties, Inc.: 

1. Include the motion of W. Bissell Thomas and William 
B. O’Connell to settle record on appeal, filed September 
11, 1939. 

2. Include answer of Washington Properties, Inc., to 
said motion. 

3. Omit of the items included in the designation filed 
herein August 21, 1939, those numbered 20, 22, 23, 24, 25, 
31 and 32, and consider No. 30 modified where it refers to 
“items in paragraph 11 referring to claims of Washing¬ 
ton Properties, Inc., and Central Hanover Bank and Trust 
Company, trustee,” so as to designate only one line from 
said report, including the name of the claimant and the 
amount allowed, with respect to each of said two claims. 

PAUL E. LESH 
Attorney for Washington Prop¬ 
erties , Inc. 

Copies of the foregoing amendment of and supplement 
to designation of record have this 18th day of Sep- 
95 tember, 1939, been served upon— 

Messrs. W. Bissell Thomas and William B. O’Connell 
Columbian Building 
Washington, D. C. 

Messrs. Hamilton & Hamilton 
Union Trust Building 
Washington, D. C. 

Messrs. Hugh H. Obear and Edmund D. Campbell 
Southern Building 
Washington, D. C. 

PAUL E. LESH 
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96 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia , s\<?: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 95, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 53117 in Equity, 
wherein Central Hanover Bank and Trust Company, a body 
corporate, et al., are Plaintiffs and Wardman Real Estate 
Properties, Inc., a body corporate, et al., are Defendants, 
as the same remains upon the files and of record in said 
Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 5th day of October, 1939. 

C E STEWART, 

(Seal) Clerk. 

Endorsed on cover: No. 7528 Thomas et al., Appel¬ 
lants, vs. Peyser et al. United States Court of Appeals 
for the District of Columbia Filed Oct 6-1939 Joseph 
W. Stewart, Clerk. 
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United States Court of Appeals for the 
District of Columbia 


October Term, 1939. 


No. 7528. 


W. BIS SELL THOMAS AND WILLIAM B. O’CON¬ 
NELL, INTERVENERS, 

Appellants, 

vs. 

JULIUS L PEYSER AND JOSEPH P. TUMULTY, 
RECEIVERS, WASHINGTON PROPERTIES, 
INC., AND CENTRAL HANOVER BANK & 
TRUST COMPANY, TRUSTEE. 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA. 


BRIEF OF APPELLANTS. 

Jurisdiction. 

This is an appeal from an order denying the motion 
and dismissing the petition of W. Bissell Thomas and 
William B. O’Connell for the allowance of attorneys’ 
fees (R. 7) and from two orders denying the petition¬ 
ers' motions for findings of fact and conclusions of law 
(R. 8 and R. 15). These orders were entered in Equity 
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Cause No. 53117 in the District Court of the United 
States for the District of Columbia, and this appeal, 
duly taken and perfected. 

No questions of statutory construction are involved. 

Rule of Court Involved. 

Among other questions is involved the construction 
of Rule No. 52 of the Federal Rules of Civil Procedure, 
respecting the duty of the Lower Court to find facts 
and state conclusions of law thereon. 

Pleadings. 

The pleadings directly involved in the appeal are the 
petition and motion of the appellants (R. 2); the mo¬ 
tion to dismiss the said petition (R. 6); the order deny¬ 
ing motion and dismissing the petition of appellants 
(R. 7); the motion for findings of facts and proposed 
findings of fact (R. 8, et seq.J and the order overruling 
motion for findings of facts and conclusions of law. 

Facts. 

This is an appeal from an order of the District Court 
overruling a motion and petition of appellants for at¬ 
torneys’ fees in Equity Cause No. 53117 in that Court 
That cause was before this Court on appeal in the mat¬ 
ter of the confirmation of the sale of the mortgaged 
property, and is No. 6011 in the records of this Court, 
and is Thomas v. Central Hanover Bank & Trust Co., 
64 D. C. Appeals 96, 73 Fed. (2nd) 518. Counsel as¬ 
sumes that judicial notice will be taken of the latter 
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record and of the facts disclosed by it, although not all 
of the matters contained in it are included in the rec¬ 
ord on the present appeal. (See Coram vs. Davis, 174 
Fed. 664; Louisville Trust Co. vs. Cincinnati, 76 Fed. 
296.) 

The salient facts relied on by the appellants neces¬ 
sarily embrace an understanding of a highly compli¬ 
cated series of maneuvers, engaged in by the appellees 
who profited by them, and counsel asks the indulgence 
of the Court if their elucidation seems burdensome. 
They are as follows: 

1. The First and Refunding bonds of Wardman 
Real Estate Properties, Inc. (hereinafter called Prop¬ 
erties, Inc.), aggregating some $11,000,000 were fraud¬ 
ulently sold to the public by Halsey, Stuart & Co. and 
Hambleton & Co. (hereinafter called the brokers); and, 
at the time of their sale, and until the confirmation of 
the mortgage sale of the real estate bv this Court, the 
brokers controlled the corporate affairs of Properties, 
Inc. (Opinion 6011). 

2. The control aforesaid was effected by a corporate 
set-up consisting of three corporations (R. 2S, Case 
6011), namely: Wardman Corporation, Wardman 
Realty & Construction Company (hereinafter called 
Construction Company), and Wardman Real Estate 
Properties, Inc. These corporations had identical 
charters and the same individuals as officers and direc¬ 
tors, and the capital of each of them consisted of 25,000 
shares of “A” stock and 75,000 shares of “B” stock. 
Just prior to the issuance of the First and Refunding 
bonds, which transferred it to the Construction Com- 
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pany in consideration of all of the capital stock of the 
latter. The Construction Company, in turn, trans¬ 
ferred its title to the Properties, Inc., in consideration 
of all of the capital stock of that corporation and 
$2,500,000 of so-called General Mortgage bonds (here¬ 
inafter referred to as Junior bonds), secured by a mort¬ 
gage on the real estate subject to the mortgage lien se¬ 
curing the First and Refunding bonds. In all of these 
corporations the directors chosen by the “A” stock¬ 
holders controlled the corporate affairs, and the brok¬ 
ers owned all of the “A" stock of Wardman Corpora¬ 
tion, thereby, through Wardman Corporation's owner¬ 
ship of all of the capital stock of Construction Com¬ 
pany, and the latter's ownership of all of the capital 
stock of Properties, Inc., obtaining and holding control 
of all of the corporations. 

3. Construction Company, being the owner of 
$2,500,000 of the Junior bonds of Properties, Inc., and 
all of its capital stock, issued $2,500,000 of its own De¬ 
benture bonds and secured them by deposition with the 
Irving Trust Company of Xew York, as trustee, the 
$2,500,000 of the Junior bonds and all of the capital 
stock of Properties, Inc. Wardman Corporation also 
issued its own Secured Gold Notes, secured by deposit 
with the Riggs National Bank as trustee, all of the cap¬ 
ital stock of Construction Company, the “A” stock be¬ 
ing in the form of voting-trust certificates. So far as 
the record discloses only $220,000 of these notes were 
sold, and at the time of the commencement of this liti¬ 
gation they were owned by one Compton. The record 
does not show, in detail, the ownership of Construction 
Company's Debenture bonds, because of the error of the 
Court, as disclosed by the record, in failing to super- 



vise the re-organized ownership of the mortgaged prop¬ 
erty, as will he hereafter called more specifically to the 
Court’s attention. It is, however, a matter of record 
that Ilalsey, Stuart & Co., a corporation, and Charles 
F. Stuart, its president and Leonard L. Stanley, its 
vice-president, were indicted for fraud for selling some 
of these Debentures, so it is a fair inference that the 
hulk of them remained in the hands of the brokers (R. 
5 ). 

4. Interest coupons on the First and Refunding 
Bonds were payable in March and September and were 
paid from their issuance in September, 1928, through 
and including September, 1930. The brokers, being in 
full control, and knowing that there would be a default 
in the payment of interest on March 1, 1931, and that 
the bonds were held by some 4,000 holders scattered 
throughout the United States, whose individual hold¬ 
ings were comparatively small, and who, by the nature 
of the situation, were unable to take concerted action to 
protect their rights, conspired with the plaintiffs here¬ 
in, and other persons, to defraud the First and Refund¬ 
ing bondholders of their rights, and, thereby, to secure 
vast profits and cash allowances for themselves and 
their counsel. 

5. In furtherance of the objects of the conspiracy a 
plan was formulated under which, and before default 
on the First and Refunding bonds, the brokers organ¬ 
ized and selected so-called bondholders protective com¬ 
mittees for the First and Refunding bonds and the 
Junior bonds of Properties, Inc. The First and Re¬ 
funding protective committee (hereinafter called the 
Stanley Committee) (R. 33) was selected by Halsey, 
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Stuart & Co. Leonard L. Stanley, vice-president of 
that concern, was made its chairman, and the other 
members were William Buchbaum, Paul \\\ Fisher, 
William W. Grove, Frederick J. Leary, Andrew J. 
Miller, Joseph P. Tumulty and Julius I. Peyser. One 
of its members, Frederick J. Leary, was a vice-presi¬ 
dent of Central Hanover Bank & Trust Company, in 
charge of making loans. George G. Shriver, a vice- 
president of Hamble & Co., was chairman of the com¬ 
mittee (hereinafter called the Shriver Committee) for 
the Junior and Debenture bonds. 

(i. Immediately following its selection the Stanley 
Committee, on February 6,1931, entered into an agree¬ 
ment with Central Hanover Bank & Trust Co. (here- 
' after called the Bank) which was the trustee in the 
mortgage securing the First and Refunding bonds, and 
as such charged with the duty of protecting all of the 
holders of those bonds without classification or discrim- 
1 ination. Under this agreement, the provisions of which 
were not to be made known to the bondholders, the 
■ Bank, in violation of its duties as trustee, became the 
! depository of the committee to accept and retain pos¬ 
session and control of such of the First and Refunding 
bonds as the committee might induce holders to deposit. 
Other provisions of the agreement provided that the 
committee be authorized to borrow money on the se- 
| curity of the deposited bonds, and gave it practically 
unlimited discretion in all matters relating to the rights 
of their holders. 

7. The Stanley Committee, before the March, 1931, 
default, appealed to all First and Refunding bondhold¬ 
ers to deposit their bonds with the Bank as depositary, 


i 

and, because of the helpless condition of the holders of 
those bonds, and because the committee fraudulently 
represented itself as a group organized for the express 
purpose of fully protecting their rights, and because 
of the concealment of the provisions of the deposit 
agreement, a very large proportion of the bonds were 
deposited with the Bank, as depositary, under that 
agreement (R. 105, Case Xo. 0011). 

8. As soon as a substantial amount of bonds had 
been deposited with the Bank under the Stanley Com¬ 
mittee's deposit agreement, the Committee borrowed 
from the Bank, with the active co-operation of Freder¬ 
ick J. Leary, the Bank's vice-president in charge of 
making loans and a member of the Committee, a sum in 
excess of $100,000 (R. 109, Case (5011). After making 
this loan the Bank held all deposited bonds as collateral 
security for it, and by doing so created a three-fold 
situation. It was trustee under the mortgage charged 
with the duty of protecting, in good faith and without 
discrimination, all bondholders alike; it was depositary 
for the Stanley Committee with obligations as such 
toward depositing bondholders adverse and antagon¬ 
istic to non-depositing bondholders; and finally it held 
all deposited bonds as security for its loan, thus creat¬ 
ing for itself an adverse interest of such a nature that 
it could not fairly protect the interest of any bond¬ 
holder. 

9. As soon as the Stanley Committee received the 
proceeds of the loan from the Bank it paid to Halsey, 
Stuart & Co. out of these proceeds, more than $30,000 
and Halsey, Stuart & Co. turned over to George G. 
Shriver (as chairman of the Shriver Committee) $10,- 
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! 000 out of that payment. There had been default in the 
1 Debenture bonds of Construction Company, which, it 
! will be remembered, were secured by deposit with the 
1 Irving Trust Company of $2,500,000 of the Junior 
bonds of the Properties, Inc., and all of the capital 
stock of Construction Co. Because of the default, the 
Irving Trust Company, as trustee, sold the Junior 
bonds and the Construction Company’s stock as the 
securities behind the defaulted Debentures, and they 
were purchased by George G. Shriver, chairman of the 
Shriver Committee, for the sum of $10,000, and paid 
for out of the funds supplied by Halsey, Stuart & Co., 
which in turn had received them out of the proceeds of 
a loan made bv the Bank on the security of deposited 
First and Refunding bonds. In other words, the money 
I of the First and Refunding bondholders was used by 
■ the conspirators to create an interest in the latter ad- 
1 verse to the interests of the bondholders whose money 
was used to create it, all as a part of the conspiracy, 
and with full knowledge of the fraud on the part of all 
concerned except the bondholders. 

10. The situation being as above described (R. 15), 
Gov. Leslie M. Shaw, a former governor of the State 
of Iowa and Secretary of the Treasury in the Cabinet 
of President Theodore Roosevelt, as trustee holding 
legal title to $3,000 of the First and Refunding bonds 
for the benefit of his wife, filed his bill in equity in 
this Court for foreclosure and receivership on July 2, 
1931, which bears Equity Xo. 53077 and was based, pri¬ 
marily, on default of the March 1st interest. The Bank 
and Wolfe, plaintiffs in this proceeding, were parties 
defendant, and a rule was forthwith issued (R. 37) re¬ 
quiring them and the other defendants to show cause 
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on July 9, 1931, why receivers, pendente life, should 
not he appointed. The Bank and Wolfe, together with 
the other defendants, appeared on that day and filed 
answers to the rule, and the hearing was continued to 
July 10, 1931. On that day, hearing on the rule came 
up before Mr. Justice Bailey, sitting in vacation, and 
by consent of all concerned Gov. Shaw, the plaintiff, 
at his own request (R. 38), was allowed to amend his 
bill of complaint and was given ten days within which 
to do so. Also the existing rule was discharged. As 
was afterwards shown, on July 10, 1981. the day that 
Gov. Shaw was granted ten davs to file his amended 
complaint, the Stanley Committee notified the Trustee 
Bank to declare the principal of the first mortgage 
bonds due, and on July 11, 1931, the Trustee Bank did 
so and demanded of the mortgagor immediate payment 
in full (R. 60, Par. 10, Case Xo. 6011). On July 14, 
1931 (R. 15), six days before Gov. Shaw’s amended 
bill was due to be filed, but while his cause was a pend¬ 
ing cause in which the Bank and Wolfe were defend¬ 
ants, who had appeared, and who were consequently 
under the jurisdiction of the Lower Court as to all 
matters coming within the purview of the allegations 
of Gov. Shaw’s original bill, they, the Bank and Wolfe, 
as trustees for the First and Refunding bondholders, 
filed their own bill for foreclosure and receivership, 
which is the bill in this cause, Equity Xo. 53117, based 
on the same default alleged by Gov. Shaw's bill. The 
only defendant was Properties, Inc., the mortgagor, 
which was also a defendant in Gov. Shaw’s proceeding, 
and which had appeared and taken part in the hearings 
on July 9th and 10th before Mr. Justice Bailey. It, too, 
was already under the jurisdiction of the Court as to 
all matters raised by Gov. Shaw's original bill. Simul- 
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taneouslv with the filing of the bill by the Bank and 
i Wolfe, Properties, Inc*., the defendant, filed its answer 
admitting the bill’s allegations, and the persons con¬ 
nected with the matter forthwith proceeded to the 
chambers of Mr. Justice Proctor (R. 105, Case 0011), 
who had succeeded Mr. Justice Bailey as the justice 
sitting in vacation, and who had no knowledge of the 
previous filing or pendency of Gov. Shaw's proceeding. 
These persons were John J. Hamilton, attorney for the 
Bank and Wolfe, the plaintiffs; Daniel Tliew Wright, 
attorney for the defendant Properties, Inc.; Thomas D. 
Carson, an employee and representative of Halsey, 
Stuart & Co. and president of the Properties, Inc.; 
Julius I. Peyser, and Joseph P. Tumulty, members of 
the Stanley Committee; and Hugh Obear, an attorney. 
Without informing Justice Proctor of the filing of Gov. 
Shaw's bill or of its then pendency, or of the hearing 
on July 9th and 10th before Mr. Justice Bailey (R. 105, 
Case Xo. 6011), and without notice to Gov. Shaw or 
his attorneys, the foregoing persons, induced Justice 
Proctor to appoint three of their number, Thomas D. 
Carson, Julius I. Peyser and Joseph P. Tumulty as re¬ 
ceivers. The fourth, Hugh Obear, was appointed as 
the receivers’ attorney. 

11. On July 24,1931 (R. 15-16), time to file the same 
having been extended, Gov. Shaw's amended bill was 
filed and a rule was issued on the Bank and Wolfe, and 
Properties, Inc., requiring them to show cause why they 
should not be enjoined from prosecuting their subse¬ 
quent suit Equity Xo. 53117, and why receivers should 
not be appointed in Equity Xo. 53077. To this Amend¬ 
ed Bill the Bank and Wolfe, and Halsey, Stuart & Co. 
interposed motions to strike and Properties, Inc., inter- 
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posed a motion to dismiss. All of these motions were 
denied by Mr. Justice Letts on September 4th, 1931. 
On September 30th, 1931, hearing on Gov. Shaw’s ap¬ 
plication to enjoin prosecution of Equity Xo. 53117 and 
for receivers in Equity Xo. 53077 was had before Mr. 
Justice Adkins, who denied them (R. 17). At that time 
Gov. Shaw's Amended Bill had been held good as stat¬ 
ing proper grounds for foreclosure, receivers and other 
relief. 

12. I^ater, Halsey, Stuart & Co., having been de¬ 
nied its motion to strike Gov. Shaw’s amended com¬ 
plaint, interposed a motion to dismiss it, based on the 
same grounds which had been previously urged by it¬ 
self and the Bank and Wolfe in their motion to strike, 
and by the Properties Inc. in its motion to dismiss, 
and on June 6, 1932, this latter motion was granted by 
Mr. Justice Adkins (R. 44). 

13. In the meantime, the Bank and Wolfe, Halsey, 
Stuart & Co., Hambleton & Co., the Stanley Commit¬ 
tee, comprising Leonard L. Stanley, William Bush- 
baum, Paul W. Fisher, William W. Greve, Frederick 
J. Leary and Andrew W. Miller (Julius 1. Peyser and 
Joseph P. Tumulty having resigned as committee mem¬ 
bers upon their appointment as receivers), and George 
G. Shriver, chairman of the Shriver Committee, all in 
furtherance of the conspiracy to defraud the First and 
Refunding bondholders and all cooperating to that end, 
had concocted a plan to reorganize the ownership and 
control of the mortgaged property which was dated 
July 22, 1931. By its terms Leonard L. Stanley and 
George G. Shriver were re-organization managers with 
practically unlimited powers, and upon its consumma- 
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tion the First and Refunding bondholders were to be 
given a so-called income bond in an amount equal to 
their First and Refunding bond holdings which not 
1 secured by a mortgage lien upon the property, and a 
minority stock interest in the new owning corporation, 
while the owners of the Junior bonds and Compton 
were to be given a majority of its stock carrying cor¬ 
porate control (R. 193, Case 6011), all of the stock to be 
placed in a voting trust with trustees to be selected by 
'the re-organization managers. Compton's only claim 
to anything was based on his ownership of $220,000 of 
the Gold notes of Wardman Corporation, which were 
not a lien, direct or indirect, on any real estate, and 
for the payment of which Properties Inc. was in no 
way liable. The claim of the Junior bondholders was 
based on the purchase by them of the Junior bonds 
with money unwittingly furnished by the First and 
Refunding bondholders. These bonds were secured 
by a junior lien on the property of a bankrupt corpo¬ 
ration, which was not of sufficient value to pay off prior 
liens. 

14. On August 3, 1931 (R. 45, Case 6011), the mem¬ 
bers of the Stanley Committee intervened and alleged 
that the committee existed by reason of the Deposit 
Agreement of February 6, 1931. It prayed that the 
relief sought by the Bank and Wolfe be granted, and 
on October 12, 1931 Mr. Justice Adkins filed two memo¬ 
randa (R. 48-49, Case 6011) in which he announced 
that he would order a sale of the mortgaged property. 
In the first memorandum he said: 

“2. The reorganization plan is not submitted to 
me for approval, and I, therefore, make no com¬ 
ments on it.” 
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and in the second he said: 

“A re-organization plan agreed to by the deposit¬ 
ing bondholders was submitted informally to the 
court, but no request is now made for the approval 
of that plan. No provision is made in the plan 
for the stockholders.” 

Nothing is said as to requests for the plan’s disap¬ 
proval. 


13. On October 14, 1931 (R. 56, Case 6011), Mr. 
Justice Adkins filed Findings of Fact in the matter of 
a decree of foreclosure and sale. At that time he had 
not only personal but judicial knowledge of the prior 
pendency of Gov. Shaw’s suit, having, himself, less 
than a month before (R. 17), denied Gov. Shaw’s appli¬ 
cation for an injunction enjoining the prosecution of 
this proceeding. lie had also been informed of the 
plan of re-organization which the Stanley Committee 

and the Bank and Wolfe intended to carry out. As will 

* 

appear by reference to the plan, which was filed No¬ 
vember 3, 1932, but with the terms of which Mr. Jus¬ 
tice Adkins was already familiar, the First and Re¬ 
funding bondholders, having an existing prior mort¬ 
gage lien, were to be given income bonds, not secured 
bv a mortgage lien, and a minority stock interest in the 
re-organized company, and the holders of the junior 
securities were to be given a majority stock interest 
carrying control of the new company’s property and 
business. The findings of Fact are silent on these sig¬ 
nificant matters. On October 14, 1931 (R. 62, Case 
6011), decree of foreclosure and sale was made by Mr. 
Justice Adkins. As will appear from its provisions 
it was so drawn as to make it practically impossible for 
any bidder at the sale to compete with the Stanley 
Committee acting in cooperation with the Bank and 
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Wolfe. At that time the Bank held about 74% of the 
First and Refunding bonds as security for the loan it 
had made to the Stanley Committee, which had been 
previously deposited with it as depositary for that com¬ 
mittee. The Bank was appointed to make the sale as 
trustee. Paragraph 6 of the decree required enormous 
cash deposits to qualify any bidder for each of the 
separate parcels and a deposit of $150,0(X) to qualify 
'for bidding on the property as a whole. But it per¬ 
mitted a deposit of three times the amount in First 
and Refunding bonds in lieu of cash, and in that con¬ 
nection provided: 

“In lieu of any deposit of First and Refunding 
bonds, as aforesaid, for account of the trustee, 
there may be deposited the certilicate of any na- 
1 tional bank or trust company, including the trus¬ 
tee, having an office in the City of New York, N. Y. 
or in the City of Washington, D. C., that it holds 
subject to the order and direction of the trustee, 
the amount specified in said certificate of bonds 

# * * u 
* 

In other words, the Bank, holding the bonds as col¬ 
lateral for its loan to the Stanley Committee, could 
still so hold them, and yet qualify that committee or its 
nominees as a bidder. Paragraph 7 of the decree per¬ 
mitted payment to be made in First and Refunding 
bonds in the event the real estate sold as an entirety, 
provided, however, sufficient cash were paid to meet 
the expenses of the bank and the receivers and to en¬ 
able the bank to pay non-depositing bondholders their 
proportionate share of the purchase price. 

16. On October 17,1932 (R. 47), following the death 
of Gov. Shaw, W. Bissell Thomas was substituted as 
plaintiff in Equity No. 50377, and on October 18, 1932, 
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he filed a supplemental bill in that cause informing the 
Court of the unfairness and inequity of the re-organ¬ 
ization plan, and procured a rule to show cause why 
the sale of the property should not be enjoined. On 
October 21, 1932 (R. 51), the rule was discharged and 
an injunction denied by Mr. Justice Luhring. 

17. On October 24, 1932 (R. 92, Case 6011), the 
Bank as trustee appointed to make the sale, reported 
that there had been postponements from November 20, 
1931 to October 21, 1932, when the property was sold 
to Milton Shilback and Paul Brunn for the sum of 
$2,800,000, subject to underlying liens on some of the 
property. The purchasers had qualified as bidders by 
the unique process of depositing with the Union Trust 
Company of Washington the certificate of the Bank 
that the Bank held subject to its own order and direc¬ 
tion $450,000 of First and Refunding bonds. The re¬ 
port of sale also noted that W. Bissell Thomas, as 
plaintiff in Equity No. 50377, protested against the 
sale, and as attorney for William B. O’Connell, a First 
and Refunding bondholder, protested against the ac¬ 
ceptance of any bid by or on behalf of Leonard L. Stan¬ 
ley or George G. Shrivel*, as Re-Organization Mana¬ 
gers or otherwise, or by any person bidding in their 
behalf or for the purpose of assignment to them. 

18. The purchasers were admittedly straw men, bid¬ 
ding in the property in furtherance of the purposes 
contained in the Re-Organization Plan of July 22,1931. 

19. On October 24,1932 (R. 104-105, Case 6011) W. 
Bissell Thomas was granted leave to intervene herein 
and to file a petition objecting to the confirmation of 
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the sale. He filed it on October 26, 1932, and in it in¬ 
formed the Court that this proceeding’ was not brought 
in good faith, but was a collusive suit brought to fore¬ 
stall proof of the issues raised in the prior pending 
suit of Gov. Shaw; that, in effect, all of the actions 
1 taken by the Bank and Wolfe, the brokers, the Stanley 
Committee, the Shriver Committee, the Re-Organiza¬ 
tion Managers, the receivers and the purchasers at 
the sale, were in furtherance of a fraudulent conspiracy 
to defraud the First and Refunding bondholders. The 
second prayer of the petition is as follows: 

“2. That the sale of the mortgaged property on 
October 21, 1932, to Paul A. Brunn and Milton 
Shilback, their successors or assigns, he not con¬ 
firmed, but that, on the contrary it be held to have 
been collusively and improperly ordered, and to 
have been, and to be, a sham and pretense for the 
purpose of ultimately transferring title to the 
mortgaged property to the alleged conspirators, 
Leonard L. Stanley and George G. Shriver, free 
and clear of all jurisdiction or control by this 
court, for improper purposes and in furtherance 
of the alleged conspiracy; and that said sale be set 
aside and held for naught and that the bidders Paul 
A. Brunn and Milton Shilback be held to take 
nothing bv their said bid.” 

20. On October 28, 1932 (R. 113, Case 6011), Wil¬ 
liam B. O’Connell, a holder of First and Refunding 
bonds, was permitted to intervene, and on the same 
day he filed his petition objecting to the confirmation 
on substantially the same grounds as those contained 
in the petition of W. Bissell Thomas. Both of these 
petitions were verified, were never attacked on tech¬ 
nical grounds, and the facts alleged in them were 
never denied, nor were they ever controverted. They 
stand today as proven, material facts in this proceed¬ 
ing. All actions of the Court, taken subject to the 




date of their filing, must be based on the inclusion in 
the record of the facts which they allege—as facts, not 
as arguments. 


21. In November, 1932, the matter of the confirma¬ 
tion of the sale being then before Mr. Justice Letts, 
oral evidence was taken, stenographic-ally reported, and 
transcribed. It confirmed all of the facts alleged in 
the petitions of W. Bissell Thomas and William B. 
O’Connell, and developed others showing additional 
fraud on the part of the conspirators, notably the pay¬ 
ment to one Donald McKnew of an unconscionable com¬ 
mission for alleged services in procuring a loan on the 
security of the real estate, after the loan had been 
agreed upon by the Re-Organization Managers and the 
lender. A transcript of all of the evidence was filed 
herein on February 15, 1933 (R. 140-141, Case 6011), 
and is a part of the record in this cause. All of the 
evidence contained in it substantiates or establishes 
facts, not only relevant and material, but inescapable 
and controlling in a final disposition of this cause. 

22. On November 28, 1932 (R. 124, Case 6011), Mr. 
Justice Letts filed a memorandum in which he states 
that he has searched the evidence to discover anything 
amounting to fraud on the part of the Stanley Com¬ 
mittee, to obtain an advantage over the non-depositing 
bondholders, and that the committee, consistent with 
the rights of depositing bondholders had perfected 
its plan and agreement of re-organization. It is con¬ 
tended that the conclusions of Mr. Justice Letts as not 
in accordance with the evidence and with the require¬ 
ments of fairness and equity. 
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23. On December 1, 1932 (R. 126, Case 6011), Mr. 
Justice Letts entered a decree confirming the sale from 
which an appeal was taken by intervenors, Thomas, 
O’Connell, Thorgeson and Shaller, on a record on ap¬ 
peal, which did not contain the statement of the evi¬ 
dence taken before Mr. Justice Letts, who had previous¬ 
ly refused to make Special Findings of Fact or Con¬ 
clusions of Law (R. 154, Case 6011). The record in 
this Court discloses that a proposed statement of facts 
was filed December 22, 1932; that at the request of the 
Stanley Committee, represented by Paul E. Lesh as 
counsel (R. 141, Case 6011), extensions within which to 
file amendments were granted from January 5, to Jan¬ 
uary 15, to February 3, to February 6,1933. The com¬ 
pleted Statement of Evidence containing the proposed 
amendments was filed on February 15, 1933. When it 
was submitted for settlement on February 21, 1933, it 
was stricken from the record on appeal by Mr. Justice 
Letts on the motion of John J. Hamilton, attornev for 
the trustees (R. 153, Case 6011), as having been pre¬ 
sented after the fortv-five davs fixed bv then existing 
rules of Court. The forty-five days expired on the 
day counsel for the Stanley Committee filed his pro¬ 
posed amendments, making it impossible to complete 
the final statement of evidence within the forty-five. 
This Court, especially noting the unsatisfactory con¬ 
dition of the record, found that the First and Refund¬ 
ing bonds had been fraudulently sold by the brokers, 
but affirmed the sale, conditioned upon the right of non¬ 
depositing bondholders, should they elect, to be given 
an equal share with the depositing bondholders in the 
reorganization. Three justices assented, and Mr. Jus¬ 
tices Groner and Hitz dissented. 

24. Following the completion of the re-organization 
many references to the auditor were made, and many 
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routine orders as to the distribution of the funds and 
the like were entered, all of which were consistent with 
the attitude of the Court as shown by the record and 
as herein outlined, but none of which have any special 
bearing on the present motion, though the Court’s at¬ 
tention is called to a motion and petition filed May 25, 
1939 by these moving intervenors asking for an allow'- 
ance of attorney’s fees for their services herein. An 
appeal is now pending from a refusal of the Court to 
make such allowance. 

25. On July 8, 1939, these intervenors filed a mo¬ 
tion calling to the attention of the Court the fact that 
the Bank and Wolfe, the Stanley Committee, the re¬ 
ceivers and the re-organization managers had all come 
into Court with unclean hands and that it was the duty 
of the Court to deny them any relief, and to vacate, 
nullify or amend any orders previously entered grant¬ 
ing them any such relief. This motion is still held un¬ 
der advisement by the Court. 

26. The record discloses throughout that Properties 
Inc. from the date of default in March 1931, and from 
then until it ceased to function after the sale, was in¬ 
solvent both in an equity and bankruptcy sense. 

Statement of Points. 

It is respectfully submitted that the Court below 
erred as follows: 

1. In overruling the motion for allowance of fees 
and in dismissing the petition for the allowance of 
fees. 
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2. In denying petitioners’ motions to make findings 
of fact and to state conclusions of law. 

Summary of Argument. 

I. That the appellants brought property within the 
jurisdiction of the lower Court and by their action 
caused that Court to administer affairs of the property 
owner, an insolvent corporation. That this action was 
intended to benefit the bondholders secured bv the mort- 
gage on the property involved. 

II. That the appellants, both by the filing of a 
proper proceeding and by intervention in another pro¬ 
ceeding, and by opposition to the conduct of the appel¬ 
lees and others caused the Court to retain jurisdiction 
over the property aforesaid and prevented an aggra¬ 
vation of loss to first mortgage bondholders. 

III. That it was the duty of the Court below upon 
the record before it, to make findings of fact and to 
state conclusions of law as required by Rule 52 (a) of 
the Rules of Civil Procedure. 

ARGUMENT. 

The claim of the appellants for an allowance of fees 
is based upon two well established principles: 

I. 

i Appellants brought the property into court. 

When one of a group having a common interest in 
property requiring judicial action or protection brings 
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that property within the jurisdiction of the Court for 
sequestration, or such other proceedings as may be 
appropriate, he is entitled to be reimbursed for his ex¬ 
penses, including counsel fees, out of the common fund. 

In this case Governor Shaw, a bondholder having a 
common interest with all other bondholders, and rep¬ 
resented by these petitioners as his counsel, filed a fore¬ 
closure suit on July 2, 1931, and procured rules on the 
Bank, which was the trustee under the mortgage, and 
on the mortgagor, to show cause why receivers should 
not be appointed. They were served with both sum¬ 
mons and copies of the rule, and appeared in Court and 
answered the latter on July 9, 1931. When the matter 
came on for hearing the following day, Gov. Shaw, of 
his own motion, requested leave to file an amended bill 
within ten days, and consented to a discharge of the 
pending rule,—not, of course, to a dismissal of his suit, 
which was still a valid pending action for foreclosure 
of a mortgage in which the Court had, and retained, 
jurisdiction of the trustees under the mortgage, of the 
mortgagor and of the mortgaged property, and in 
which Gov. Shaw, by his action, acquired rights to 
sequestration of the property, and to conduct, as plain¬ 
tiff, the foreclosure litigation,—rights which could not 
be taken from him by the filing of any subsequent suit. 
In this instance a subsequent suit was filed, six days 
before Gov. Shaw’s amended bill was due, by one of 
the defendants already under the Court’s jurisdiction 
in Gov. Shaw’s suit, against another defendant in like 
position, seeking foreclosure of the same mortgage on 
property which was already in the Court’s control for 
that very purpose. It was on July 10, 1931, that pro¬ 
ceedings in Gov. Shaw’s suit were continued, held in 


temporary abeyance to enable him to amend his bill. 
On that day the Stanley Committee notified the trustee 
Bank to demand payment of the amount of the first 
mortgage bonds. On the next day the Bank did so, 
and declared the principle amount due, and on July 14, 
six days before Gov. Shaw’s amended complaint was 
due, filed this suit. Proceedings in Gov. Shaw’s suit 
had been had before Mr. Justice Bailey, sitting in va¬ 
cation. Bv Julv 14th, he had been succeeded bv Mr. 
Justice Proctor. Simultaneously with the filing of the 
bill by the trustee Bank, the mortgagor defendant, 
Properties, Inc., filed an answer admitting the allega¬ 
tions, and forthwith, without notice to Gov. Shaw or his 
counsel, and without informing Mr. Justice Proctor, 
who knew nothing of the fact that the Shaw suit was 
pending, induced him to appoint two of the members 
of the Stanley Committee and the president of the de¬ 
fendant mortgagor as receivers. Gov. Shaw took time¬ 
ly and appropriate action to enjoin the prosecution of 


this proceeding, and to compel foreclosure in his own 
suit. The fact that such relief was denied him in the 


lower Court in contravention of the established prin¬ 
ciples governing the issue, ought not to preclude re¬ 
imbursement to him and to his successor, the appellant 
Thomas, for first bringing the property and the parties 

i 

under the jurisdiction and control of the Court. The 
attending circumstances under which this suit was 
brought and the actions of the trustee Bank and the 
mortgagor defendant in procuring the appointment of 
friendly receivers show, in themselves, without com¬ 
ment or argument, that it was of untold benefit to all 
first mortgage bondholders to have had the parties and 
property brought under the jurisdiction of the Court 
by a fellow bondholder interested only in procuring a 
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fair and equitable foreclosure. Having in view the 
circumstances under which this subsequent suit was 
brought, and the attitude toward the first-mortgage 
bondholders, of the trustee Bank, the mortgagor, which 
was a mere corporate instrumentality of the brokers, 
the Stanley Committee, and the friendly receivers, 
afterwards made apparent on the record, what pro¬ 
tection of any kind would the scattered and unorgan¬ 
ized first mortgage bondholders have had if Gov. Shaw 
had not filed his suit. In accordance with the estab¬ 
lished precedents, it is submitted that appellants are 
entitled to an allowance solely on account of the filing 
of the prior suit, and irrespective of any other services. 

II. 

Benefits from Appellants’ Action. 

Gov. Shaw, represented by the appellants as counsel, 
and the appellant Thomas as Gov. Shaw’s successor, 
both by the filing of his prior suit, and by intervention 
in this proceeding, procured for all the first mortgage 
bondholders very great benefits. (In re Chetwood, 165 
U. S. 443.) 

As will appear from an extract of the facts brought 
out in connection with the Wardman re-organization 
by the Select Committee on Investigation of Ileal Es¬ 
tate Bondholders’ Reorganizations, House of Repre¬ 
sentatives, Seventy-Fourth Congress, First Session, 
Part 3 and 4, as they appear on pages 3, 4 and 5 of the 
record on this appeal (No. 7528) it is evident that 
Halsey, Stuart & Company, the chief broker in the sale 
of the first mortgage bonds, had sold a number of real- 
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estate bond issues in other cities; that they had a 
typical plan of reorganization under which they kept 
their hands and fingers on the properties and event¬ 
ually owned them if they were worth anything; that 
the Wardman reorganization bore the same trade-mark 
at the start, but that somewhere along the line their 
foot slipped, and they lost their grip. 

While the first mortgage bondholders in the Ward- 
man reorganization,holding bonds of an insolvent mort¬ 
gagor, secured by a prior lien on property not worth 
the amount due on the bonds, did not get the full bene¬ 
fit of their rights, they did get income bonds worth, 
today, about sixty-five per cent of par, and a minority 
interest in the now owning corporation. It would 
seem a fair conclusion that, except for the efforts of 
Gov. Shaw and these appellants in their behalf they 
would have received very much less. If that conclu¬ 
sion is warranted, it is self evident that the lower 
Court erred in entering the order now appealed from 
denying these appellants’ petition for an allowance of 
fees. In this connection appellants contend that the 
lower Court’s action in ordering and confirming a sale 
of the property under such terms and conditions as 
permitted the trustee Bank, the Stanley Committee 
and Stanley and Shriver as reorganization managers 
io do as they pleased with the property and the rights 
of the first mortgage bondholders is immaterial. 
These appellants were in the suit striving to protect 
those rights, and their efforts acted as a very potent 
brake, and were doubtless of great value in restraining 
a greater disregard of the interests which they were 
maintaining should be protected by the Court. There 
was always the possibility that the lower Court might 
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have at any time changed its views and adopted the 
principle recently emphasized by the Supreme Court 
of the United States in the case of Case, et al. v. Los 
Angeles Lumber Products Co., Ltd., Xos. 23 and 24, 
October Term, 1930, to the effect that when property 
is brought within the jurisdiction of a Court of equity 
for reorganization it is the Court's province and duty 
to supervise every detail of the reorganization to its 
final conclusion, to the end that it shall be fair and 
equitable. 

Throughout all of the litigation involving the 'Ward- 
man foreclosure in the lower Court, these appellants 
have been in an unenviable position. That Court re¬ 
fused to pay any attention to the priority rights of Gov. 
Shaw's proceeding; it refused to pass upon the reor¬ 
ganization plan or to express any opinion upon it; it 
refused to require the trustee Bank, the Stanley Com¬ 
mittee or the reorganization managers to answer sworn 
allegations showing the existence of a fraudulent con¬ 
spiracy, and it completely ignored the facts disclosed 
by those allegations and never denied; it refused to re¬ 
move the trustee Bank after it had been established 
that it, the trustee, was acting in two additional capac¬ 
ities, each unfitting it to properly perform its duties 
as trustee, and each in furtherance of a conspiracy to 
defraud the bondholders whose rights it was bound, as 
trustee, to protect; in a word, the lower Court refused 
to entertain any contention or objection to the plans 
of the trustee Bank, the Stanley Committee and the 
reorganization managers even though it was before the 
Court and not denied that those plans were the culmi¬ 
nation of a fraudulent conspiracy. In Pimean v. Gran- 
field, 193 Fed. 911, the Court sets out the elements that 
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must be present to justify the Court to act. In that 
ease the Court said: 

“* * * But from the very nature of the funda¬ 
mental principles involved it is manifest that the 
question is deeper than one of pleading. The 
court must consider it not because it is a matter 
of defense to the defendant but because it is against 
public policy to hear the case if the charge is es¬ 
tablished. The court acts for its own protection 
rather than for the protection of the defendant. 
When fraud or illegality is disclosed in a case, 
public policy requires a court to require its aid 
irrespective of the state of the pleadings and re¬ 
gardless of the fact that with fraud and illegality 
absent the plaintiff might appear entitled to re¬ 
lief. McMullen v. Hoffman, 174 U. S. 639; Mem- 
phis Keeley Inst. v. Leslie E. Keeley Co ., 155 Fed. 
964; Tedli v. Nardalillo, 23 R. I. 87; Drake r. 
Lauer, 93 App. I)iv. 86, X. \Y Supp. 986. 

1 “It is our duty then to examine into the charge 
of fraudulent conspiracy notwithstanding that it 
is not set up in the pleadings, and if we find it es¬ 
tablished we shall be constrained to shut the door 
' of the court against the plaintiff in limine without 
passing upon the merits of his demand for an ac¬ 
counting. 

“A fraudulent scheme or conspiracy to defeat 
the suit must be shown, if at all, by the establish¬ 
ment of three propositions: 

(1) That the parties were engaged in a joint 
enterprise. 

(2) That the joint enterprise was fraudulent. 

(3) That the fraudulent joint enterprise is di¬ 
rectly involved in the suit.” 

See also: 

Tedli v. Nardalillo, 23 R. I. 84; 

Bentley v. Tibbals, 223 Fed. 247; 

McMullen v. Hoffman, 174 U. S. 639. 
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The leading case on the allowance of attorney’s fees 
out of a common fund is Trusters v. Creenough, 105 U. 
S. 527, and is universally cited wherever this question 
is presented. In that case, where an application was 
made for an allowance of fees out of a common fund, 
the Supreme Court used the following language: 

“As to the point made by the appellants, that 
the complainant is only a creditor, seeking satis¬ 
faction of his debt, and cannot be regarded in the 
light of a trustee, and therefore is not entitled to 
an allowance for any expenses or counsel fees be¬ 
yond taxed costs as between party and party, a 
great deal may be said. In ordinary cases the po¬ 
sition of the appellants may be correct. But in a 
case like the present, where the bill was hied not 
only in behalf of the complainant himself, but in 
behalf of the other bondholders having an equal 
interest in the fund; and where the bill sought to 
rescue that fund from w’aste and destruction aris¬ 
ing from the neglect and misconduct of the trus¬ 
tees, and to bring it into Court for administration 
according to the purposes of the trust; and where 
all this has been done; and done at great expense 
and trouble on the part of the complainant; and 
the other bondholders have come in and partici¬ 
pated in the benefits resulting from his proceed¬ 
ings, * * * if the complainant is not a trustee, he 
has at least acted the part of a trustee in relation 
to the common interest. He may be said to have 
saved the fund for the cestuis que trust, and to 
have secured its proper application to their use. 
There is no doubt, from the evidence, that, besides 
the bestowment of his time for years almost ex¬ 
clusively to the pursuit of this object, he has ex¬ 
pended a large amount of money for which no al¬ 
lowance has been made, nor can properly be made. 
It would be very hard on him to turn him away 
without any allowance except the paltry sum 
'which could be taxed under the fee-bill. It would 
not only be unjust to him, but it would give to the 
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other parties entitled to participate in the benefits 
of the fund an unfair advantage. He has worked 
for them as well as for himself: and if he cannot 
be reimbursed out of the fund itself, they ought to 
contribute their due proportion of the expenses 
which he has fairly incurred. To make them a 
charge upon the fund is the most equitable way of 
securing’ such contribution. And such charge can¬ 
not be justly complained of by the trustees of the 
internal improvement fund, l>eeause, however fair 
may have been the conduct of the present trustees, 
who were elected to their positions since the acts 
complained of were committed by their predeces¬ 
sors, those acts, as the event of the cause shows, 
furnished abundant ground for instituting the 
proceedings. 

“It is a general principle that a trust estate 
must bear the expenses of its administration. It 
is also established bv sufficient authoritv, that 
where one of many parties having a common in¬ 
terest in a trust fund, at his own expense takes 
proper proceedings to save it from destruction 
and to restore it to the purposes of the trust, he is 
entitled to reimbursement, either out of the fund 
itself, or by proportional contribution from those 
who accept the benefit of his efforts.” 

In the recent case of First National Bank v. La¬ 
Salle Wacker Bldg. Corp., reported in 280 Ill. App. 
188, which is almost on all fours with this case inas¬ 
much as it involves what started out to be a typical 
Halsey-Stuart corporate reorganization in the City of 
Chicago, wherein an application was made for fees by 
objectors to the plan of reorganization, the Trial 
Court, in allowing the fees, used the following lang¬ 
uage: 

“Now, it seems to me it would be ridiculous to 
invite bondholders to come in and object where 
they have a valid objection and where their objec- 
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tions, many of them, are ultimately sustained, and 
then say for those services they should not be paid 
anything, but that the attorneys and the parties 
who otherwise were interested should be paid for 
everything they do. I assume that the Halsey 
Stuart committee and the building corporation, 
and everybody else here who has retained counsel, 
have been paid * * *. It seems to me it would be 
rather a perversion of justice to say that the ob¬ 
jectors, simply because they are in the minority, 
should not be paid, and I have not yet heard any 
objections or any valid reason stating why they 
should not * * * and where their objections have 
substance to them, and L say that in this case, I 
think, more than in anv matter that has come to mv 
attention, the objections were made in good faith 
and were valid objections, and were well presented. 

“Now, if you say that they should not be com¬ 
pensated for that, then 1 say that nobody else in 
the proceeding ought to be compensated for any¬ 
thing they did, because they have not any dilfer- 
ent interest,—the difference is only in the matter 
of degree. ” 


In approving the action of the Trial Court in the 
allowance of fees, the Appellate Court referred to Trus¬ 
tees v. Greenough, supra, and said: 

“We think the rule is firmly established that a 
court of equity or a court in the exercise of equit¬ 
able jurisdiction will, in its discretion, order an 
allowance of solicitor’s fees to a party who, at his 
own expense, has maintained a successful suit for 
the preservation, protection or increase of the com¬ 
mon fund or of common property, or who has cre¬ 
ated at his own expense or brought into court, a 
fund in which others may share with him.” 


Another recent case, involving a similar question, is 
the case of Wallace v. Fisk , 80 Fed. (2d) 897, which is 
to the same effect, and this case is cited in 107 A. L. R. 
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at page 726, which also contains an annotation cover¬ 
ing the entire subject of the allowance of compensation 
out of a common fund to attorneys as fees for protect¬ 
ing such a fund. This annotation supplements a pre¬ 
vious annotation in 40 A. L. R. 1145, wherein the case 
of Hempstead v. Meadville Theological School, 286 Pa. 
403,134 Atl. 103, is quoted together with an annotation 
containing excerpts from practically every important 
case dealing with the subject of attorney’s fees from a 
fund, increased, or protected by an attorney’s service. 


See also: 

Buell v. Kanawha Lumber Co., 201 Fed. 762; 

Colley v. Wolcott, 187 Fed. 595; 

Edwards v. Bay State Gas, 172 Fed. 971 (975); 

Firth Co. v. Mill an Cotton Mills, 129 Fed. 141. 

in. 

Duty of the Court to make findings of fact and to 
state conclusions of law. 

Although it was not necessary to do so, the appel¬ 
lants in this cause specifically requested the Lower 
Court to find the facts concerning the propriety of al¬ 
lowing fees to them; and further requested that the 
Court state the necessary conclusions of law upon the 
fiicts so to be found. This the Court refused to do, 
although the facts as alleged by the appellants in their 
petition for the allowance of fees were not denied or 
controverted in the record. Their petition for such al¬ 
lowance, and, further than that, the record itself spoke 
authoritatively as to the service they had rendered and 
it was for the Court to find the value of such service. 
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This the Court refused to do, contenting itself with dis¬ 
missing the petition for such allowance and the motions 
to make such findings and conclusions, as of no moment. 
The position of the appellants is that their petition and 
motion raised issues of fact which the record itself 
established and that the finding of fact in their favor 
was inescapable. As to the duty of the Court to make 
such findings and to state such conclusions, there were 
a number of recent cases. In Interstate Circuit. Inc., 
et at. v. United States, 304 U. S. 55, in a decision in¬ 
volving the operation of former Equity Rule TO 1 /*: (now 
Rule 52 (a) Fed. Rules of Civ. Proc.), and the effect of 
the failure of a District Court to comply with the rule, 
the Supreme Court said: 

“The District Court did not comply with this 
rule. The Court made no formal findings * * * 
as the rule required. 

“This is an essential aid to the appellate court 
in reviewing an equity case * * *. 

“We intimate no opinion upon any of the ques¬ 
tions raised by these rival contentions, but they 
point the importance of special and adequate find¬ 
ings in accordance with the prescribed equity prac¬ 
tice. 

“The decree of the District Court is set aside 
and the cause is remanded with directions to state 
the findings of fact and conclusions of law as re¬ 
quired by Equity Rule 70 V^." 


The above decision applies to Rule 52-a, Fed. Rules 
of Civ. Proc. See Hill v. Ohio Casualty Co.. 104 Fed. 
(2d) 005; Jackson County v. Alton R. Co.. 105 Fed. 
(2d) 633; Detective Comics, Inc. v. Bruns Publications, 
Inc., et al. (April 13,1939), 28 Fed. Supp. 399: Penmac 
Cory. v. Esterbrook Pen Co.. 27 F. Supp. 86. 
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The value and importance of the finding of facts in 
this case by the Court below, and a statement of its con¬ 
clusions of law thereon could hardly be exaggerated. 

The appellants believe that if such a finding were 
made, under the law applicable to the facts, they were 
and are entitled to compensation. 

While the record does not so disclose, it is not im¬ 
proper to inform the Court that the Court below still 
lias jurisdiction of the parties and the subject matter, 
including the right to revise its actions, and that these 
appellants now have pending a motion in the Lower 
Court asking it, of its own motion, to withdraw any 
previous relief allowed to the trustees under the mort¬ 
gage, the Stanley Committee and the reorganization 
managers, on the ground they came into Court in fraud 
and with unclean hands. The motion was filed on July 
8, 1939, and is still (January 3, 1940), under advise¬ 
ment. These appellants are advised that because of the 
nature of the motion it will be proper for them, after 
filing this brief to renew it before this Court on this 
appeal, and to request this Court to supplement the 

record sufficientlv to inform itself of the facts. 

* 

In addition these appellants have also pending in the 
Lower Court a motion in the nature of a bill of review 
praying for such revision of the previous actions of 
that Court as will insure a fair and equitable reorgan¬ 
ization in compliance with the principles prescribed by 
the United States Supreme Court in the case of Case 
v. Los Angeles Lumber Products, Ltd. This motion is 
set for argument on January 4, 1940, the day before 
this brief is due to be filed. 
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Ail appeal from the order confirming the sale was 
passed upon by this Court in case Xo. 6011, reported 
in 64 D. C. Appeals 96, when this Court conditionally 
confirmed the sale on a record, stated by the Court to 
be incomplete and unsatisfactory. Mr. Justice Groner 
and Mr. Justice Hitz dissented. Because of the un¬ 
satisfactory condition of that record the only pertinent 
point passed upon was the sufficiency of the price at 
which the property was bid in. Inasmuch as this is an 
equity cause still pending in the Court below, argu¬ 
ment to the effect that this Court’s ruling in case No. 
6011 has no bearing on the present appeal is deemed 
unnecessary, especially as most of the wrongs inflicted 
on the first mortgage bondholders were committed 
after that appeal had been taken. 

These appellants, from the inception of the litigation, 
have kept the Court informed of substantially the same 
facts as "were later brought out by an exhaustive inves¬ 
tigation on the Legislative Branch of the Government 
in its inquiry into the abuses of real estate reorganiza¬ 
tions. They have striven, and are still striving, as 
earnestly as their limitations of experience, capacity, 
finance and geography permit to put before the Court 
the exact facts and induce the Court below to take into 
its cognizance and account those facts, and to apply to 
them the established principles of equity, fairness and 
justice. That so far they have not succeeded in pro¬ 
curing all that they believe the first mortgage bond¬ 
holders should have obtained is no evidence that they 
did not procure them something. That they were 
sound in the facts which they presented to the Court is 
shown by the report of the Investigating Committee of 
the House of Representatives; that they were sound in 
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their legal contentions based on those facts is shown by 
the two most recent apropos decisions of the United 
States Supreme Court, Case et al. v. Los Angeles Lum¬ 
ber Products, Ltd., supra , and Taylor v. Standard Gas 
& Electric Co., 306 U. S. 307. The work involved has 
been very great, the financial outlay considerable, and 
without real devotion to professional duty the task 
must have been long ago abandoned. 

Conclusion. 

It is therefore respectfully submitted that the judg¬ 
ment of the Court below should be reversed with in¬ 
structions to order a hearing and fix fair and reason¬ 
able compensation for these appellants for their serv¬ 
ices rendered herein; and as well to make proper find¬ 
ings of fact and appropriate conclusions of law. 

Respectfully submitted, 

W. BISSELL THOMAS, 
WILLIAM B. O’CONNELL, 

1 WILLIAM A. GALLAGHER, 

1 Attorneys for the Appellants , 

1427 Eye Street, N. W., 
Washington, D. C. 
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FOR THE DISTRICT OF COLUMBIA. 
October Term, 1939. 


No. 7528. 


W. Bissell Thomas and William B. O’Connell, 
Interveners, Appellants, 

v. 

Julius I. Peyser and Joseph P. Tumulty, Receivers, 
Washington Properties, Inc., and Central Han¬ 
over Bank and Trust Company, Trustee. 


BRIEF FOR APPELLEE, WASHINGTON 
PROPERTIES, INC. 


STATEMENT. 

In the Court below, in Equity cause 53117, on June 
22, 1939, there were entered an order denying the mo¬ 
tion of appellants for attorneys’ fees out of the funds 
in the hands of the Receivers and dismissing their pe¬ 
tition (R. 7), and an order confirming the Auditor’s 
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report on the distribution account of the Receivers and 
directing distribution (R. 28). 

These were the orders from which the appellants 
appealed July 10, 1939 (R. 14). After the assignment 
of errors which was filed August 10, 1939 (R. 19), and 
by their motion to settle the record on appeal, filed 
September 11, 1939 (R. 64), the appellants limited 
themselves on this appeal to the presentation of a 
single issue, viz., whether or not the property securing 
certain bonds was first brought under the control of the 
Court by appellants ’ clients and, if so, whether or not 
the appellants are entitled to an attorneys’ fee for ser¬ 
vices rendered their clients in so first bringing the 
property under the control of the Court. Appellee 
acted in reliance on this narrowing of the issues (R. 
65). 

The fund out of which appellants seek to have an 
allowance made to them is a fund of $28,797.30 held by 
the Receivers in Equity 53117 (R. 25), which was de¬ 
rived from the Receivers’ operation of mortgaged 
properties pending foreclosure from July 15, 1931, to 
October 21, 1932 (R. 58). Appellants intervened in the 
cause wherein these Receivers were appointed on Oc¬ 
tober 24 and October 28,1932 (R. 51-52). 

The equity cause below, Equity 53117, Central Hcun- 
over Bank and Trust Company et al., Trustees, v. Ward- 
man Real Estate Properties, Inc., et al., was a mort¬ 
gage foreclosure suit (R. 1), and was consolidated be¬ 
low with Equity 53180, Compton v. Wardman Real Es¬ 
tate Properties, Inc., a general creditors’ bill, and in 
those two causes consolidated the assets of Wardman 
Real Estate Properties, Inc., were administered by the 
court below to the point of final distribution of pro¬ 
ceeds of sales of mortgaged and unmortgaged prop- 
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erty (R. 21, 28). Questions arising in said causes have 
been brought to this Court in numerous cases, includ¬ 
ing those filed herein on the dates and of the brief de¬ 
scription following: 

(1) August 26, 1931, Alfred C. Torgeson v. Cen¬ 
tral Hanover Bank and Trust Company et al., No. 
1827-Original, a special appeal from an order de¬ 
nying motion to make additional parties. 

(2) October 22, 1931, Leslie M. Shaw v. Ward- 
man Real Estate Properties, Inc., et al., No. 1856- 
Original, a special appeal from an order entered 
September 30, 1931, in Equity 53077 denying an 
injunction sought against the prosecution of 
Equity 53117 and Equity 53180. 

(3) October 23, 1931, Nassauer v. Central Han¬ 
over Bank and Trust Company et al., No. 1857- 
Original, a special appeal from an order denying 
the motion of an alleged stockholder to intervene 
in Equity 53117. 

(4) October 31, 1931, Harry T. Whelan et al. v. 
Central Hanover Bank and Trust Company et al., 
No. 1861-Original, a special appeal from an order 
denying a motion of an alleged minority commit¬ 
tee for leave to intervene. 

(5) May 13, 1933, U. S. ex rel. Thomas et al. v. 
F. Dickinson Letts, Associate Justice, No. 2121- 
Original, a mandamus relating to the record in the 
following mentioned case. 

(6) July 6, 1933, W. Bissell Thomas, Alfred C. 
Torgeson et al. v. Central Hanover Bank and Trust 
Company et at., No. 6011, an appeal from a de- 
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cree confirming sales, reported in 64 App. D. C. 96, 
75 F. (2d) 227. 

(7) May 27, 1936, Ballard v. Peyser , No. 6740, 
an appeal from the confirmation of a sale, re¬ 
ported in 67 App. D. C. 169, 90 F. (2d) 414. 

(8) May 4, 1937, Brownley , Statutory Receiver, 
v. Peyser et al., No. 6963, an appeal from an order 
disallowing a claim against receivership funds, re¬ 
ported in 69 App. D. C. 56, 98 F. (2d) 337. 

(9) November 2,1937, Tumulty et al. v. District 
of Columbia, No. 7061, an appeal by the Receivers 
and others from the allowance of a claim, reported 
in 69 App. D. C. 390, 102 F. (2d) 254. 

(10) September 1, 1939, Calvin v. Washington 
Properties, Inc., No. 7515, an appeal from the dis¬ 
missal of a bill, in equity 61182 below, to upset the 
titles conveyed in Equity 53117 and 53180, still 
pending. 

Many of the questions which have been so litigated 
and settled are sought to be reviewed by the appellants 
in support of their present motion. Appellants (after 
the case was disposed of by the court below on the 
pleadings) sought to have the court below make find¬ 
ings about facts which were controversial in the liti¬ 
gation leading to the aforesaid decisions as though said 
facts should be reexamined and redetermined in pass¬ 
ing on the sufficiency of appellants’ petition and mo¬ 
tion. 

The motion of the denial of which appellants com¬ 
plain was based upon a petition (R. 2) which purports 
to state the facts upon which the motion was based. 
No pleading had been interposed to said petition ex- 
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cepting a motion to dismiss (R. 6), but only such, if 
any relevant facts as were well pleaded in the petition 
should be taken as true. The petition failed to state a 
claim on which relief could be granted. This insuf¬ 
ficiency of the petition and the fact that the claim was 
made too late were the gist of the grounds of the mo¬ 
tion to dismiss (R. 6) which was sustained bv the Court 
(R. 7). 

It was the position of the appellee in the court below 
that in order for appellants to recover a fee out of this 
fund they must allege facts which show that they as 
principals or as attorneys brought into court the fund 
out of which the allowance was sought, increased it, 
saved it from loss or diversion, or in some way pro¬ 
tected or preserved it. 

The petition contains allegations relating to the time 
of filing of the so-called Shaw suit, Equity 53077, and 
allegations of conclusions contrary to those arrived at in 
the prior adjudications above referred to.* The rele¬ 
vant allegation of the rendition of some service which 
created, increased or protected the fund is sought to be 
made, if at all, in only general terms by a blanket ref¬ 
erence to the face of the record in Equity proceeding 
53077 (the S'haw suit, above mentioned), and Equity 
53117, the foreclosure proceeding from which this ap¬ 
peal is taken, and a reference to the report of certain 
hearings before a Committee of the House of Repre¬ 
sentatives (R. 6). 

•For example, R. 3, that the suit in which the allowance 
is sought, Equity 53117, was a collusive proceeding brought 
to defraud, which allegation sought to raise an issue adjudi¬ 
cated against appellants in the finding of Mr. Justice Letts 
from which appeal was taken and decided in Thomas v. Cen¬ 
tral Hanover Bank, supra, p. 3. For other examples see below, 

pp. 18-21. 
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The question thus presented to the lower court is 
somewhat narrowed (R. 64) as now presented to this 
Court and appears now* to be this, whether there are 
well pleaded in the petition any facts showing that it 
was by action of appellants’ clients that the property 
securing the bonds was first brought under the control 
of the Court and whether appellants are now entitled 
out of said receivership fund to an attorneys’ fee for 
services rendered their clients in so first bringing the 
property under the control of the Court (R. 86). It is 
the position of the appellee that the facts alleged in ap¬ 
pellants’ petition, and shown on the face of the records 
in the two equity proceedings which the petition in¬ 
cludes by reference, are contrarv to appellants’ con¬ 
tentions, that is, are to the effect that neither appel¬ 
lants nor their clients, if they had any clients, brought 
the fund out of which they seek allowance under the 
control of the Court nor the property from which the 
fund was derived. 

If, however, appellants ’ claim was made too late, re¬ 
gardless of its merits, no further examination into the 
matter need be made, and it seems more convenient to 
consider first the matter of appellants’ delay and 
laches in presenting their present claim. 
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SUMMARY OF ARGUMENT. 

1. Regardless of its merit or lack of merit, appel¬ 
lants’ claim should be denied because it was filed too 
late. Appellants without any reason or excuse de¬ 
layed presenting their claim for more than three years 
and until after the administration of the receiverships 
had so progressed that loss in addition to the loss in¬ 
evitable to any delay in settlement would have been 
inflicted on all other parties interested if appellants’ 
claim had been allowed. Besides, the time fixed by 
the orders of the court below for the filing of claims 
had expired about six years theretofore, and such or¬ 
ders limiting time are enforeceable and should be en¬ 
forced when more than mere harmless tardiness is in¬ 
volved. 

2. Appellants’ claim lacks merit. There were no ser¬ 
vices alleged to have been rendered by appellants such 
as could be paid for out of receivership funds. Appel¬ 
lants seek to make out a case claiming prior errors by 
the court below in refusing to stop as fraudulent the 
suit in which the receivership funds were collected. 
Appellants do not allege facts on which they can claim 
to have brought the fund into court, but they allege 
facts which they say gave them a superior right to 
bring the fund into court, of which superior right ap¬ 
pellants claim to have been wrongfully deprived by 
prior adjudications. These prior adjudications bind 
appellants and therefore bar the contrary contentions 
appellants now make. The only benefit to anyone se¬ 
cured in part by appellants was the right granted by 
this court, of which appellants availed themselves, to 
convert their bonds into securities of this appellee. 

3. This cause was decided on the pleadings and rec¬ 
ord; there were no issues of fact, but only conclusions 
to be drawn from admitted facts; there was no neces¬ 
sity for findings of fact. 
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ARGUMENT. 

Appellants’ claim should be rejected because of laches 
of appellants, irrespective of the orders limiting 
time for filing claims. 

Appellants’ suit, Equity 53077, has been wholly dor¬ 
mant since February 15, 1933 (R. 51). In the case at 
bar, Equity 53117, on August 9, 1935, appellants ap¬ 
peared at hearings (R. 61) held pursuant to the order 
of April 19, 1933 (R. 58, 53), and objected to the claim 
of the mortgage trustee made for a deficiency judg¬ 
ment for the benefit of all bondholders and to the claim 
of this appellee. Thereafter for more than three years 
the appellants did nothing in the cause below until they 
filed their present petition for compensation May 25, 
1939 (R. 63, 2). 

i Meantime the Auditor as Special Master had al¬ 
lowed the claims of this appellee and of the mortgage 
trustee, of counsel who sought allowances and of 
sundry creditors, by his report filed April 9, 1936 (R. 
57, 60). The items of litigation in the enumeration 
above (p. 4) numbered 7, 8 and 9, were prosecuted, 
considered and decided by the court below and by 
this Court, so that when the case of Tumulty v. Dis- 
i trict of Columbia was decided by this Court January 
16, 1939, all claims against the funds in the hands of 
the Receivers in Equity 53117 as well as the Receivers 
in Equity 53180 had been disposed of, and excepting 
1 for an allowance to the Receivers themselves and their 
i counsel for carrying on the intervening litigation con- 
i corning claims, the funds could be made ready for dis¬ 
tribution (R. 21) by setting up distribution schedules 
in accordance with the adjudications which had been 
made. 
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This the Receivers did by March 28, 1939, and on 
that day filed their proposed distribution schedules, 
taking into account a suggested allowance for them¬ 
selves and their counsel (R. 21). These accounts were 
referred to the Auditor April 18,1939, and the Auditor 
reported June 5, 1939 (R. 23, 24-26). The fund of 
$28,797.40 in Equity 53117, a portion of which appel¬ 
lants claim, was shown distributable to the mortgage 
trustee on account of the deficiency judgment, and the 
deficiency judgment was carried into the distribution 
schedule of the Receivers in Equity 53180 where there 
was distribution among 207 separate creditors who got 
small percentages of their allowed claims out of a 
balance of $187,702.30. 

The Receivers and this appellee and everyone else 
interested in getting these receiverships closed were 
confronted with this very practical situation. If the 
funds then in the hands of the Receivers, upwards of 
$200,000 as above noted, remained in their possession 
undistributed on July 1,1939, they would be subjected 
again to the District of Columbia intangible tax im¬ 
posed by the Act of July 1,1902, 32 Stats. 618, c. 1352, 
sec. 6, par. 2, as amended, then contained in sec. 754 of 
Title 20, District of Columbia Code of 1929. There was 
barely time, on an Auditor’s report filed June 5, for 
the lapse of fifteen days within which exceptions might 
be filed, and the entry of an order of confirmation and 
a distribution by the Receivers before July 1; yet, as 
above noted, unless this was accomplished, the Re¬ 
ceivers’ accounts would be upset by an additional 
charge for tax. Both distribution accounts would 
therefore be changed and the schedules submitted for 
approval be rendered useless unless an order approv- 
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ing the schedules and finally directing distribution 
could be secured before July 1.* 

If the distributions were thrown over beyond the an¬ 
niversaries in July of the appointment of the Receiv¬ 
ers in the two equity causes, additional bond premiums 
(on the $35,000 bond carried by the Receivers in Equity 
53117 and the $250,000 bond carried by them in Equity 
53180) would be incurred. These charges, and doubt¬ 
less additional unforeseen charges would be incurred 
if the matter of the approval of distribution accounts 
was thus made the subject of further consideration 
and thrown into the Fall of 1939. 

For these appellants therefore to have delayed from 
1935 when they last did anything in the cause below 
which might be construed to be service for which com¬ 
pensation should be allowed, until May 25, 1939, a 
week after the Auditor had held his final hearing (R. 
24), was to defer their claim until its allowance in any 
amount, however meritorious it was, would create a 
hardship on the more than 200 people interested in the 
fund directly and the thousands of bondholders who 
who were interested through the mortgage trustee in 
the deficiency judgment, which could have been wholly 
avoided if the claim had been filed at any time prior to 
March 28, 1939. Irrespective, therefore, of the orders 
heretofore passed in this cause limiting the time for 
the filing of claims, appellants * claim should be dis¬ 
allowed for their laches in filing it so late. 

In Oklahoma, v. Texas , 266 U. S. 298, 69 L. ed. 296, a 
similar objection was sustained by the Supreme Court 
as against a belated tax claim asserted against receiv- 

*It was of course not then known that the intangible tax¬ 
ing statute would be repealed by the Act of July 26, 1939, 
53 Stats. 1107, c. 367, Tit. IV, § 1. 
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ership funds by the State of Texas. The receiver had 
operated oil wells as an incident to the interstate 
boundary suit which the Supreme Court entertained as 
within its original jurisdiction as a controversy be¬ 
tween States. In the October 1923 term Texas peti¬ 
tioned for an order requiring the receiver to pay from 
the proceeds of operation of the wells the gross pro¬ 
duction tax of Texas. On consideration of this peti¬ 
tion, by order entered June 9,1924, the Supreme Court 
instructed the receiver with regard to the tax and 
also to proceed to close the receivership, have his 
books and accounts audited, surrender the wells and 
pay the proceeds to the owmers. The receiver set aside 
from the impounded proceeds amounts to pay the tax. 
The work of closing up the receiver’s accounts was 
stated by the Court to be far advanced and some of it 
completed. The receiver’s accounts had been audited 
and statements transmitted to the owners, the time al¬ 
lotted for presenting objections had expired, and 
checks for the balances were awaiting distribution with 
certain deductions having been “set aside for the gross 
production tax and a further sum to cover remaining 
receivership expenses”. 

In this situation Texas filed a supplemental petition 
questioning the method of computation of the gross 
production tax and praying that payment be computed 
on the full production instead of as the receiver had 
computed it on so much of the production as was repre¬ 
sented by the proceeds actually impounded in his 
hands. The supplemental petition prayed that the re¬ 
ceiver be required to pay also another tax of l/20th of 
1 per cent the market value of the oil produced in 
addition to the 1% and 2 per cent gross production tax. 

The Supreme Court held that as to the gross pro¬ 
duction tax, Texas was entitled to the relief prayed 



12 


insofar as net balances remained in the receiver’s 
hands, and said (pp. 302-303, L. ed. 298): 

“As to the other tax we think the state's re¬ 
quest should be denied. It conies so late that the 
weight of equitable considerations is against its 
allowance. To grant it would require a readjust¬ 
ment of many of the receiver’s accounts, would 
delay the distribution of the proceeds, which, in 
the aggregate, reach large figures, and would be 
distinctly prejudicial to many claimants. Other 
objections to it have been suggested, but they need 
not be considered.” 

The order entered by the Supreme Court, 266 U. S. 
303, 69 L. ed. 298, denied the petition “without prej¬ 
udice to such right as the state may have to collect this 
tax from persons other than the receiver.” 

Consideration of the appellants’ claim would be con¬ 
trary to the orders limiting the time for filing 
claims entered in the court below. 

By order entered herein April 19,1933 (R. 53), it is 
directed that “all persons * having claims or demands 
against the defendant # or the receivers herein, or 
against any property in the hands of the receivers, are 
required on or before the 30th day of June, 1933, under 
penalty of thereafter having said claims disallowed in 
the discretion of the court, to file the same with the 
special master, sending copy thereof to the receivers 
herein,” etc. 

By order entered herein October 20, 1933, it was 
(R. 56)— 

“Ordered as follows, viz: 1. This court hav¬ 
ing heretofore, by order of April 19, 1933, di¬ 
rected that ‘all persons * having claims or de- 
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mauds against the defendant * or the receivers 
herein, or against any property in the hands of 
the receivers, are required on or before the 30th 
day of June, 1933, * to file the same with the 
special master,’ and being of the opinion that 
the interests of justice now require as prompt a 
determination of these proceedings as may be 
practicable, it is ordered that no claims may here¬ 
after be filed ■with the special master except by 
leave of court first had and obtained after notice 
to counsel for the receivers, and that on and after 
November 15,1933, any and all claims not thereto¬ 
fore filed with the special master shall be disal¬ 
lowed insofar as the rights of such claimants to 
share any assets of the receivers are concerned, 
excepting only claims which were in process of 
liquidation in this court prior to the reference of 
these causes to the special master.” 


The claims of other attorneys seeking allowances for 
protecting and conserving the funds in the hands of 
the Receivers were submitted to the Auditor as Special 
Master pursuant to these orders. Thus there were 
submitted the claim of Judge Wright, the claim of 
Douglas, Obear, Morgan & Campbell, and the addi¬ 
tional claim of Colonel Julius I. Peyser (R. 60-61). It 
was in the hearings on these orders of reference that 
the appellants made their final appearance in court 
(R. 61). These were the claims, among others, which 
were reported on April 9,1936 (R. 57), and concerning 
which the final questions were settled January 16, 
1939, when this Court decided Tumulty v. District of 
Columbia, supra. 

In Tracy on Corporate Foreclosures, p. 155, sec. 138, 
it is pointed out that orders limiting the time in which 
claims must be filed against receivers are usual and are 
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upheld despite the question which lias arisen whether 
the court can fix a shorter period of limitation for 
claims than that fixed by the statute of limitations, 
upon the ground that rights in personam are not af¬ 
fected but only the right of persons to participate in 
the assets of a defendant in the custody of the court. 

It is true that such orders are not enforced with the 
rigidity of a statute of limitations, that is, mere tardi¬ 
ness in filing a claim is not fatal to it if the distribution 
of the fund to the diligent claimants is not thereby de¬ 
layed, and the orders entered below, as above quoted, 
indicated that by application to the court there might 
be tardy filing of claims. The power of the court, how¬ 
ever, to make and enforce such orders is undoubted. 

In re Lathrop, Haskins & Co ., 223 Fed. 912, 917, C. 
0. A. 2d, May 13,1915, the court said: 

“This brings us to inquire whether the District 
Court had the power to make the order of March 
24th providing that all claimants who did not file 
‘notice of claim to the said stock’ on or before 
May 1, 1910, should be forever barred from mak¬ 
ing any claim or asserting any title or interest in 
or to any of the stocks, bonds, or securities of this 
estate or the proceeds thereof. # * * But the court 
sought by its order to require persons claiming 
stocks or bonds then in the possession of the re¬ 
ceiver, or which might subsequently come into his 
possession, or into the possession of the trustee, 
to give notice of their claims within a time speci¬ 
fied, or be barred of the right to recover them 
from the receiver or trustee. We are at a loss to 
understand whv the authoritv of the court to make 
such an order should be denied. It is said that 
such an order is in effect a short statute of limi¬ 
tations, and that as such beyond the power of the 
court to establish. In making the order the court 
was in the exercise of its equity jurisdiction The 
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equity courts, in jurisdictions where the distinc¬ 
tion between law and equity is maintained, -while 
not bound by statutes of limitation not in totidem 
verbis applicable to equitable demands, have nev¬ 
ertheless from the earliest times asserted the right 
to adopt and apply statutes of limitations to cases 
over which their jurisdiction was concurrent with 
that of the courts of law. And in cases over which 
the courts of equity have exercised an exclusive 
jurisdiction they have acted upon the maxim ‘vig- 
ilantibus non dormientibus aequitas subvenit,’ and 
recognized laches as a defense peculiar to the 
chancery courts, and refused to grant relief to one 
who has unduly delayed the prosecution of his 
claim. And it has also been the practice of equity 
courts in appointing receivers to limit the time 
within which claimants could assert a claim 
against the receivers so appointed. In the exer¬ 
cise of the right thus to limit rights of action the 
equity courts have not derived their power from 
any statute but have exercised an inherent power. 
It is too late in the history of these courts to chal¬ 
lenge their right in this respect.” 

See also Smith v. Jones Lumber & Mercantile Co., 
District Court, Western District Wisconsin, 1912, 200 
Fed. 647, 651, applying the same principle to claims 
against the receivers. 

In United States v. Middle States Oil Corp., 18 F. 
(2d) 231, C. C. A. 8th, decided 1927, the court upheld 
an order of the District Court requiring the United 
States to file its priority claim for taxes within a time 
certain, otherwise to be barred. Upon the ground that 
the settlement of the receivership estate should not be 
unreasonably delayed (p. 238, column 2), the order be¬ 
low was upheld. 
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! Appellants’ claim lacks merit; there were no services 
alleged such as could be paid for out of receiver¬ 
ship funds. 

We agree with the appellants that the leading case 
on the allowance of attorneys’ fees out of a common 
fund is Trusters v. Grcenough, 105 U. S. 527, 532, 
where the court said: 

“It is a general principle that a trust estate 
must bear the expenses of its administration. It 
is also established bv sufficient authority, that 
where one of many parties having a common inter- 
i est in a trust fund, at his own expense takes proper 
proceedings to save it from destruction and to re¬ 
store it to the purposes of the trust, he is entitled 
to reimbursement, either out of the fund itself, or 
by proportional contribution from those who ac¬ 
cept the benefit of his efforts.” 

See also Buell v. Kanawha Lumber Corp ., 201 Fed. 
762, and see also an annotation under the title “Al¬ 
lowance of attorney’s fee against property or fund 
increased or protected by attorney’s services,” 49 A. 
L. R. 1149. 

The appellants appear to accept these as the con¬ 
trolling authorities. The appellants, however, fail to 
allege a case bringing them within these authorities. 

The allegations first in order of time and in claimed 
importance in appellants’ petition (R. 2) are that ap¬ 
pellants were attorneys for Leslie M. Shaw, trustee 
for unnamed owners of bonds (R. 30), who filed suit, 
Equity 53077, for receivership and other relief July 2, 
1931 (R. 29); whereas the suits in which the relief was 
1 granted were later filed, the one with which we are 
here concerned, Equity 53117, being filed July 14, 1931 
(R. 1). 
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Appellants do not attempt to controvert what ap¬ 
pears on the face of the record, viz., that they were 
not attorneys for the plaintiffs in the suit, Equity 
53117, in which the Receivers were appointed and the 
foreclosure had, nor were thev attornevs for the Re- 
eeivers, nor did they dispute that the funds out of 
which they seek to be paid, those held in Equity 53117 
(R. 2, 6), were exclusively derived from the Receivers’ 
operation pending foreclosure of the mortgaged prop¬ 
erty between July 14, 1931, and October 21, 1932 (R. 
58). Xor do they controvert that it was after this that 
they intervened in this suit (R. 51, 52). Appellants 
do not allege that they aided in repelling any of the 
assaults on this fund, nor do they allege that any ac¬ 
tivity of theirs increased it. They do not, however, 
abandon their claim that their clients ’ activity brought 
the property under the control of the court, but they 
seek to support that claim in a novel and extraordinary 
way. 

What appellants claim is that if it had not been for a 
series of wrong decisions on the part of the courts 
which have handled the Shaw suit, Equity 53077, and 
this mortgage foreclosure suit, Equity 53117, the fur¬ 
ther prosecution of the latter suit w’ould long since 
have been stayed and stopped, and the relief and ac¬ 
complishment for the bondholders would all have been 
procured and done in the prior suit brought by appel¬ 
lants, Equity 53077. Therefore, having been wrong¬ 
fully deprived of the opportunity or privilege of hav¬ 
ing relief granted bondholders generally in the suit 
brought by themselves, appellants say they should be 
paid as they might have been if correct decisions had 
been arrived at, that is, if it had been held that relief 
must be granted the bondholders, if at all, in their 
suit, Equity 53077. 
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1 In order that the Court may know that we are not 
'mistaken in attributing so extraordinary a theory to 
appellants, we quote the following from their brief on 
the present appeal: 

(p. 21) “Gov. Shaw, by his action, acquired rights 
to sequestration of the property, and to conduct, 
as plaintiff, the foreclosure litigation,—rights 
which could not be taken from him by the filing of 
any subsequent suit.” 

(p. 22) “Gov. Shaw took timely and appropriate 
action to enjoin the prosecution of this proceed¬ 
ing, and to compel foreclosure in his own suit. The 
fact that such relief was denied him in the lower 
Court in contravention of the established prin¬ 
ciples governing the issue, ought not to preclude 
reimbursement to him and to his successor, the 
appellant Thomas, for first bringing the property 
and the parties under the jurisdiction and control 
of the Court.” 

Among the wrong decisions of which Messrs. 
Thomas and O'Connell complain in their brief, some 
of them being mentioned in their petition and the 
others being covered therein by a blanket incorpora¬ 
tion by reference in the petition of all proceedings in 
Equity 53077 and Equity 53117, are the following: 

(1) Appellants claim that the further prosecution 
of Equity 53117 should have been stayed (Brief, pp. 
8-11), as prayed in the amended Shaw suit (R. 41, 
43), upon the rule to show cause issued on the filing 
of that bill (R. 16), instead of which appellants com¬ 
plain the rule was discharged September 30, 1931 (R. 
17). Among the grounds on which they sought to have 
1 the Receivers in Equity 53117 (who actually accumu¬ 
lated the fund of which appellants want a part) dis- 
; charged was, appellants allege, that said Receivers 


19 


were appointed by Justice Proctor on July 14, 1931, 
the day the suit was filed, without notice to Mr. Shaw 
or to his attorney, or notice to Justice Proctor of the 
pendency of Equity 53077. When the rule appellants 
had caused to be issued was discharged, a general ap¬ 
peal was noted (R. 17), and a special appeal was 
prayed, considered and denied by this Court in Origi¬ 
nal Xo. 1856, above referred to (supra, p. 3). 

Appellants wish to relitigate now, as relevant to 
their application for fees, the issues then decided. It 
is about allegations relevant to those issues that ap¬ 
pellants asked facts be found (proposed findings I to 
V, inclusive, R. 9-10). 

Our position is that the court below properly re¬ 
fused to go into an inquiry of the correctness of this 
decision of 1931 as relevant to appellants’ present 
claim for fee. 

(2) Appellants say Justice Adkins should not have 
dismissed the Shaw suit on a motion based, they mis¬ 
takenly* say, on the same grounds as had been a mo¬ 
tion to strike, denied by Justice Letts (Brief, p. 11, 
par. 12). 

Again, our position is that the court below properly 
declined to reexamine the grounds of this decision of 
June 9, 1932, in Equity 53077. Judge Adkins’ memo¬ 
randum opinion is in the record (R. 44). The order 
thereon entered June 10, 1932, was made the subject 
to a notation of appeal on the identical grounds appel¬ 
lants now urge (R. 46), but the appeal was never 
prosecuted. 

•The motion to strike had been based on the departure in 
the amended bill (filed after Equity 53117) from the theory 
of the original bill (filed before Equity 53117); contrast 
paragraphs XIX and XX (R. 33) of the original bill with 
paragraph XXIV of the amended bill (R. 39). 
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i (3) Appellants say the decree of foreclosure and 
sale of October 14, 1931 (R. 26, and R. in 6011, p. 62) 
contained unfair provisions stifling competition (Brief, 
p. 13). Appellants do not allege that they rendered 
iany service at this stage of the cause; they do not 
allege, for example, that they procured or even sought 
any change in these provisions. 

(4) Appellants complain of the discharge of a rule 
(R. 18) they obtained in Equity 53077 ex parte from 

i Justice Luhring on the eve of the judicial sale being 
held in Equity 53117, that is, on October 18, 1932 
(Brief, p. 15). The supplemental bill on which the 
rule was issued sought (R. 50) to nullify the order 
(R. 45) dismissing the Shaw bill. The rule was dis- 
i charged on the morning of the sale, October 21, 1932 
(R. 19). 

Appellants’ proposition is apparently that no relief 
should have been granted in the conspirators’ suit, 
but here again appellants are met by an adjudication 
long since final, and their efforts to stop the sale ad¬ 
mittedly came to naught. 

(5) Appellants complain that Justice Letts, con¬ 
trary to their contentions, confirmed the judicial sale 
to this appellee, Washington Properties, Inc., by order 
entered December 1, 1932 (R. in No. 6011, p. 126), on 
a finding that the so-called reorganization agreement 
was consistent with the rights of the depositing bond¬ 
holders and that there had been no fraud. Appellants 
say (Brief, p. 17): 

“It is contended that the conclusions of Mr. 
Justice Letts as not in accordance with the evi¬ 
dence and with the requirements of fairness and 
equity.” 
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Appellants seem quite unconscious of the fact that 
their recital of Justice Letts’ finding contradicts their 
statements in the preceding paragraphs that their al¬ 
legations of fraudulent conspiracy had never been con¬ 
troverted and that they were sustained by the evidence. 

It appears to be the position of appellants, impossi¬ 
ble to sustain, that the court below should now reexam¬ 
ine the facts examined by Justice Letts, make findings 
of fact contrary to those made bv Justice Letts, and 
award appellants a fee on the ground that Justice 
Letts should have declined to confirm the sale. 

(6) Appellants complain that they and other appel¬ 
lants were precluded from presenting their case to this 
Court by a striking of the evidence for reasons they 
consider unfair (Brief, p. 18, par. 23). This circum¬ 
stance was fully explored before this Court in 1933, 
and then passed on, in No. 6011 and also in Original 
No. 2121, above referred to. If this Court was in er¬ 
ror, that fact would not tend to prove a benefit to 
bondholders generally from services of Messrs. 
Thomas and O’Connell, nor would it tend to show 
services in bringing the fund held by the Receivers into 
court, increasing it, saving it from loss or diversion, 
or in any wise protecting or conserving it. 

By way of summary, it may be safely asserted that 
appellants have not alleged or claimed any ruling by 
the court made in accord with contentions by them, 
nor any change in the plan for the purchase of the 
mortgaged property by the representatives of the 
bondholders and other creditors, nor any accomplish¬ 
ment of theirs having to do with the fund in the hands 
of the Receivers, excepting only their futile and un¬ 
successful efforts to upset the receivership and stop 
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the prosecution of the cause in which the Receivers 
were apointed. No such allegation appears either in 
their petition or in their brief wherein they narrate 
those portions of the record on which they rely, incor¬ 
porated by reference in the petition. 

There was, therefore, no basis upon which the court 
below could have allowed appellants out of the mort¬ 
gaged assets fund held in Equity 53117 any sum for 
their services. 

Appellants’ only accomplishment was to help get them¬ 
selves the right to convert bonds. 

Both Messrs. Thomas and O’Connell have been par¬ 
ties as well as counsel in this litigation. Both were 
counsel for Mr. Shaw, plaintiff in Equity 53077 (R. 2, 
36). Mr. Shaw did not claim to be beneficial owner of 
any bonds nor to be beneficially interested, but alleged 
he held title in trust for “certain beneficiaries” (R. 
30). He did not appear in any suit except Equity 
53077. 

Mr. Thomas has not claimed to be beneficial owner 
of any bond, but only successor as trustee (R. 47) sub¬ 
stituted on the sole motion of Mr. O’Connell, who re¬ 
vealed himself by the motion to substitute as a bene¬ 
ficial owner for whom Mr. Shaw held in trust (R. 46). 
Nowhere (unless in appellants’ brief, p. 8) does any¬ 
one else appear as beneficial owner for whom Mr. 
Shaw held title. Mr. Thomas intervened in Equity 
53117 as substituted trustee, and Mr. O’Connell inter¬ 
vened in his own right as bondholder (R. 52). In all 
of this artificial complication of ownership and repre¬ 
sentation, there appears to be actual ownership of 
bonds only by Mr. O’Connell. 
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Messrs. Thomas and O’Connell and others partici¬ 
pated in the appeal decided under the title of Thomas 
v. Central Hanover Bank and Trust Co., supra. This 
Court granted appellants in that cause limited relief, 
viz., the right to make belated deposit of bonds with 
the purchasing corporation, this appellee, and share 
in the purchase (64 App. D. C. 96, 101; 75 F. (2d) 227, 
232). With respect to the bonds held by Mr. O’Con¬ 
nell, he elected so to deposit his bonds and became a 
security holder of this appellee; he produced $13,500 
of bonds as being those he held (R. 52), and so far as 
appears in this and the former records, these are the 
only bonds held by Mr. Shaw, trustee, or Mr. Thomas, 
substituted trustee, or Mr. O’Connell. These gentle¬ 
men had appeared for no one else. 

Though it does not appear in the record, we admit 
that another appellant in No. 6011, through his own 
attorney, also elected to convert his bonds into securi¬ 
ties of this appellee. 

This limited group of electing appellants in No. 6011 
are, however, the only persons benefited by the sole 
accomplishment in which appellants shared. 

There was no occasion for findings of fact. 

Whether or not it be of any legal relevancy to the 
question here for decision, we desire to protest the un¬ 
fairness of having to defend on this appeal (and if 
we fail, to have our client pay useless costs on appeal 
because of) actions taken on motions of the appellants 
as to which we were not consulted and had no notice. 

It will be noted that there is no record of service of 
the motion appellants filed June 30, 1939 (R. 8), nor 
of the motion appellants filed July 18, 1939 (R. 14). 
Why appellants considered that we need not be told 
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of these motions, we remain uninformed. Nor, as mat¬ 
ter of fact, did we hear of either of them until after 
both had been acted on. 

Despite our understanding that findings of fact are 
: inappropriate when a pleading is disposed of on mo¬ 
tion to dismiss, without issues of fact, and on matter 
of law on insufficiency of allegation, yet with minor 
corrections we should rather have had findings made 
than be harrassed with this additional question on ap¬ 
peal. 

It is true that Justice Luhring permitted Mr. 
Thomas on the oral argument below to go beyond 
i the allegations of the petition, much as appellants do 
in their brief, in arguing that the petition alleged facts 
entitling appellants to a fee, as claimed by appellants 
| in their proposed finding XXI (R. 13). But Mr. 
Thomas was unable to persuade the court below that 
! the petition was not defective in that, as set out in the 
motion to dismiss it (R. 7): (1) it failed to state a 
claim on which relief could be granted; (2) it failed 
i to state that petitioners brought said fund into court, 
iincreased it, etc*.; (3) the claim was made too late; 
and (4) there is no showing of services benefiting other 
bondholders. Therefore, the court held, the petition 
need not be answered nor any issue of fact made on it, 
and the motion based on the petition should not be 
granted. 

The matter was therefore decided by the court below 
as one of law and not upon issues of fact, and findings 
of fact would have been inappropriate. 

It seems appropriate to quote, because so apt, an 
excerpt from an address by Hon. Gunnar H. Nordbye, 
Judge United States District Court, at the 8th Circuit 
Judicial Conference, January 6, 1940, published in 
il F. R. D. (advance pamphlet of January, 1940) 25, 31: 
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“Sometimes there is submitted to us a motion 
for judgment on the pleadings, and the question 
may then arise whether or not findings of fact are 
required. Under such circumstances, it would 
seem that the rule does not require any findings; 
the Court does not pass upon any facts, but merely 
decides the question of law which has been sub¬ 
mitted on the pleadings. However, in granting 
or refusing interlocutory injunctions, Rule 52 re¬ 
quires that the court shall similarly set forth the 
findings of fact and conclusions of law which con¬ 
stitute the grounds for its action.’’ 

In United States Trust Co. of New York v. Sears, 
29 F. Supp. 643, 645, decided October 16, 1939, by the 
District Court for the Connecticut District, Circuit 
Judge Clark held that inasmuch as the case was sub¬ 
mitted upon pleadings and memoranda of law, no for¬ 
mal findings of fact by the court arc required under 
Rule 52(a), F. R. C. P. 

And see Cottman v. Dailey, 20 F. Supp. 142, 145, 
where there was a motion to dismiss a bill of complaint 
and it was held no findings of fact were necessary un¬ 
der Equity Rule 70M>. 

In Toledo, P. & W. R. R. v. Peora <& P. Union Ry. 
Co., 72 F. (2d) 745, 747, C. C. A. 7th, 1934, the court 
said: 

“It is argued that the decree cannot stand be¬ 
cause the court did not make findings of fact as 
provided by Rule 70Vo (28 USCA 723). This 
should have been done by the court or the mas¬ 
ter. # * * 

“It does not follow, however, that because no 
findings were made either by the court or master 
that we must reverse the decree. The contro¬ 
verted question is a very narrow one. Disputed is¬ 
sues of fact are not numerous. Such disputes as 
exist are not serious but largely limited to infer- 
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ences deducible from facts. We are convinced that 
the proper construction of the contract calls for a 
decree in appellee’s favor.” 

In Brown v. Metropolitan Life Ins. Co., 69 App. D. 
C. 233, 234, 100 F. (2d) 98, 99, decided September 29, 
1938, this Court said: 

“We held in Shellman v. Shellman, 68 App. D. 
C. 197, 95 F. 2d 108, decided January 10,1938, that 
the purpose of the findings contemplated under 
Equity Rule 70h*> of the Supreme Court, 28 U. S. 
C. A. following section 723, is to enable this court 
to ascertain the basis for the determination below, 
and where this court can readily understand the 
questions presented precise findings are not abso¬ 
lutely essential. While Equity Rule 70M> requires 
findings of fact by the district judge, in the case 
at bar we are able to know the basis of the deter¬ 
mination by the lower court, and, as in the Shell- 
man Case, supra, we will decide this case, even 
though the proper findings of fact were not made.” 

Furthermore, the controversial facts asked by ap¬ 
pellants to be found (R. 9-13), bore upon the correct¬ 
ness of prior decisions in these causes rather than 
upon any inquiry which is now open. There is no dis- 

• pute between appellants and us as to what have been 

* their activities or as to what have been the adjudica¬ 
tions herein. What the appellants question is whether 
those adjudications were correct. 

Inasmuch as it is plain that the decision below was 
correct, and inasmuch as the procedural situation be¬ 
low did not require findings, the absence of word from 
the trial judge as his mental processes in the matter 
should not prevent affirmance and prolong this litiga¬ 
tion. 




27 


Conclusion. 

It is respectfully submitted that the orders appealed 
from were correct, and should be affirmed. 

Paul E. Lesh, 

Attorney for Appellee, 
Washington Properties, Inc. 

Peelle, Lesh, Drain & Barnard, 

Of Counsel. 

March 19, 1940. 



